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ST. LOUIS, MO., NOVEMBER 18, 1904. 


CONTINGENT FEES. 





A correspondent of the New York Law 
Journal has sent to the editor of that journal 
a copy of the original agreement for a con- 
tingent fee between the attorneys in the fa- 
mous Gerard will case, to which the signature 
of no less a distinguished counsel than Daniel 
Webster is appended. ‘The agreement is as 
follows : 

**Whereas a suit is now pending in the 
Supreme Court of the United States, under 
an appeal from the Circuit Court of the United 
States for the Eastern District of Pennsyl- 
vania, in which the heirs at law of Stephen 


Gerard are plaintiffs, and the Mayor, Alder-’ 


men and Citizens of Philadelphia are defend- 
ants, touching the validity of the will of the 
said Stephen Gerard. 

‘‘And whereas the said heirs of said Gerard 
are of opinion that their interest would be 
promoted by the employment of additional 
legal counsel, to aid the counsel already en- 
gaged in the prosecution of said suit. 

‘*And whereas John Hemphill and James 
G. Clark, of Philadelphia, are fully authorized 
by said heirs of said S. Gerard to employ ad- 
ditional counsel in the prosecution of said suit 
before the Supreme Court. 

‘‘Now, this agreement entered into, and 
concluded between the said John Hemphill 
and James G. Clark, representing said heirs 
at law of said Stephen Gerard on the one 
part and Daniel Webster, of the State of 
Massachusetts, on the other part, witnesseth, 

‘*That the said Daniel Webster hereby cov- 
enants with the said John Hemphill and 
James G. Clark to act as additional counsel 
before said Supreme Court of the United 
States, in support of the rights and interest 
of said heirs at law, of said Stephen Gerard, 
in the said suit now pending in said court, 
against the Mayor, Aldermen and Citizens of 
Philadelphia. 

‘‘And the said Daniel Webster further 
agrees to advise and consult with the other 
counsel already engaged in said suit, and to 
appear before said Supreme Court of the 





United States whenever required by the rep- 
resentatives of said heirs, tosupport and up- 
hold their rights and interest before said 
court, until said tribunal shall have pronounc- 
ed a final decree in said suit. 

‘‘In consideration of the services thus 
agreed to be rendered, the said John Hemp- 
hill and James G. Clark, on behalf of said 
heirs at law of said Stephen Gerard, do here- 
by agree, that in case the said Supreme 
Court shall pronounce so much of the will of 
said Stephen Gerard null and void, as relates 
to the devise of two millions of dollars for a 
college for orphans, that the said heirs shall, 
upon the receipt of said money from the cor- 
poration of Philadelphia pay, or cause to be 
paid, to the said Daniel Webster, his heirs 
and assigns, the sum of fifty thousand dollars. 
It is also further agreed by the said John 
Hemphill and James G. Clark, on behalf of 
said heirs, that the said Daniel Webster, his 
heirs and assigns, shall receive 2 per cent. on 
the amount that may be recovered over and 
above said $2,000,000 from said suit, as a full 
compensation for his services, thus to be 
rendered. 

, **Witness our hands this 27th day Septem- 

ber, A. D. 1843. Witness present, 
‘SDANIEL WEBSTER. 
‘*JoHN HEMPHILL. 
‘“‘James G. CLARK.’’ 

The ethical standing of the contingent fee 
has often been questioned ; but the objections 
to’ such ‘form of legal compensation are fast 
disappearing, and the fact that men of the 
highest standing in the profession are often 
persuaded of the occasional advisability of 
such contracts is not the least of the reasons 
why the objections to such form of compen- — 
sation are not being urged with such vehem- 
ence as formerly. The fact of them atter is 
that when rightly understood and within prop- 
er limitations, the contingent fee is not only 
enforced by the courts as a perfectly legal 
contract, but is recognized by the profession 
as a transaction in no respect improper or 
unethical. ; 

Mr. Warvelle, in his Essays on Legal 
Ethics, p. 92, says: ‘‘Itis contended tha 
a person could not secure counsel by aprom- 
ise of large fees in case of success, to be de- 
rived from the subject matter of the suit, it 
would often place the poor in such a condi- 
tion as to amount to a practical denial of jus- 








402 CENTRAL LAW JOURNAL. 


No. 21 








tice. It notinfrequently happens that per- 
sons are injured through the negligence or 
willful misconduct of others, but who yet, by 
reason of poverty, are unable to employ coun- 
sel to assert their rights. In such event 
their only means of redress lies in gratuitous 
service, which is rarely given, or, in their abil- 
ity to find some one who will conduct the case 
for a vontingent fee. That relations of this 
kind are often abused by speculative attor- 
neys, or that suits of this character are turned 
into a sort of commercial traffic by the ‘per- 
sonal injury’ lawyer, does not destroy the 
beneficent idea last discussed. So it will be 
seen that much can be said in favor of con- 
tingent fees, viewed solely from an ethical 
standpoint.’’ 

The only serious objection to the contingent 
fee is the fact that it makes the advovate a 
party to the litigation; it gives him a direct 
pecuniary interest in the result; so that in- 
stead of assuming a disinterested attitude, the 
advocate is compelled to inject his own per- 
sonality, which, from the standpoint of the 
highest ideals of advocacy, is always to be 
avoided. Nevertheless, the exception to the 
general rule in this particular case is dictated 
by so many considerations of expediency, and 
public policy that the exception to the, rule 
may now be said to be as firmly established 
as the rule itself. ' 

And even the objection which we have just 
referred to may be minimized to such a‘point 
that it no longer attracts attention. The 
great lawyer whose love for his profession 
and whose enthusiasm in the practice of it rises 
above every pecuniary consideration or 
thought of remuneration will be careful to 
keep his own personality out of the contro- 
versy and to do nothing in furtherance of a 
case inwhich he happens to be thus pecu- 
niarily interested that he would not do ina 
ease in which he had been paid a retainer in 
full for all services. 

The final argument in favor of the contin- 
gent fee is that the public favors contracts 
for compensation on that basis. Where 
claims are uncertain, or where the parties 
plaintiff are in poor circumstances, the re- 
quest is nearly always made by the client 
that the advocate undertake to prosecute the 
case on a contingent fee. Coming from the 
client atno solicitation from the advocate it 
can be hardly said that any advantage has been 





taken of the client’s necessities or that the 
advocate has sought to obtain a personal in- 
terest in the litigation. The profession can- 
not set itself against the almost universal de- 
mand of the public, without incurring the lat- 
ter’s ill-will and loss of patronage,as the pub- 
lic always has a way of getting what it wants 
sooner or later, and it would be far prefer- 
able,in our opinion, if the public were assured 
that the best and most reputable members of 
the profession would, in cases of necessity 
enter into arrangements for contingent com- 
pensation, rather than to consign this class of 
litigation wholly to shysters and ‘‘ambulance 
chasers.”’ 





NOTES OF IMPORTANT DECISIONS. 





DiIvoORCE — WHAT IS COLLUSION.— In many 
states there are statutes which render void a de- 
eree of divorce by fraud or collusion between the 
plaintiff and defendant. It is of importance to 
determine, in applying these statutes, what is 
meant by the term ‘‘collusion”’ in such connec- 
tion. 

In the recent case of Doeme v. Doeme, 86N. 
Y. Supp. 215, the court held that the term ‘‘col- 
lusion’’ as used in regard to suits for divorce, is 
an agreement between a husband and wife to 
procure judgment dissolving the marriage con- 
tract, which judgment, if the facts were known, 
the court would not grant. The court, in the 
course of its opinion, gave expression to its views 
on this interesting question as follows: 

** ‘Collusion,’ as that term is used in matrimon- 
ial actions,is an agreement between a husband and 
wife to procure a judgment dissolving the mar- 
riage contract, which judgment, if the facts were 
known, the court would not grant. It is not even 
suggested that the acts of adultery charged 
against the defendant, and which it is proved he 
committed, were procured to be done by the 
plaintiff, or that she connived at the commission 
of such acts, or had any knowledge of them un- 
til along time subsequent to their commission. 
Nor is it even intimated that the evidence by 
which such acts were proved’ was furnished by 
the defendant, or that it was not sufficient to jus- 
tify the referee in reaching his conclusion. The 
testimony of the defendant himself satisfactorily 
establishes that there was no arrangement what- 


ever between him and the plaintiff by which the - 


acts were committed, or that she had procured 
the evidence of the commission of such acts 
through any efforts of his. Indeed, I do not un- 
derstand that any claim is made, either in the 
moving papers, or in the brief presented by the 
respondent’s counsel, that there was any col- 
lusion, so far as the commission of the offenses is 
coneerned, or that any fraud was practiced upon 
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the court with reference to proving them. What 
is claimed, in substance, as constituting the col- 
lusion, is that at the time of the commencement 
of this action three other actions were instituied 
by the plaintiff against the defendant, by which 
his funds, amounting to upwards of $60,000, 
were tied up, and he was thereby coerced into 
consenting to a divorce. A slight consideration 
of the facts, as well as the defense to the action, 
demonstrates that the claim is without founda- 
tion. The plaintiff is a professional singer, and, 
out of her earnings singe her marriage, has in- 
trusted to the defendant’s care, for investment, 
upwards of $300,000, a portion of Which. accord- 
ing to her contention, at the time of the com- 
mencement of this action, was held for the de- 
fendant by the New Amsterdam National Bank 
and Strong, Sturgis & Co., both of the city of 
New York. When she commenced this action, 
she also commenced one against the defendant 
and the New Amsterdam Bank to impress a 
trust upon the amount which it held, another 
against the defendant and Strong, Sturgis & Co. 
for a similar purpose, and a third against the de- 
fendant for a general accounting. The three 
actions, at or about the time for trial of this ac- 
tion was had and the interlocutory judgment en- 
tered, were settled and discontinued; the plaint- 
iff receiving $20,000, and relinquishing to the de- 
fendant all claim to the balance, which amounted 
to in the neighborhood of $45,000. The defend- 
ant claimed that the property held by the New 
Amsterdam National Bank and Strong. Sturgis & 
Co. belonged to him, and that the plaintiff had 
no interest therein. There was thus presented a 
serious dispute between the parties as to the 
right to this property, and it was compromised 
in the manner above indicated. 

{t has never before, so far as [ know. been 
claimed that the settlement of financial trans- 
actions between husband and wife at or about 
the time a divorce is granted is a badge of fraud 
or collusion, or even a suspicious circumstance, 
requiring investigation. The court, by its decree, 
in a majority of actions where a divorce is granted, 
makes some provision for the support of the wife; 
but that a husband voluntarily does so, of itself, 
no more constitutes evidence of collusion than 
does the court’s decree. There is amoral as 
well as a jegal obligation resting upon a husband 
to support his wife, and, even if she errs, the fact 
that he sees fit to make provision for her support 
at the time adivorce is granted cannot deprive 
him of the right which the statute gives himto 
dissolve the marriage contract; nor does it furnish 
ground of suspicion thatthe judgment is the re- 
sult of collusion and conspiracy between the 
parties, or that the court, had that fact been 
known, would not have granted the judgment. 
The same rule is equally applicable to the wife. If 
she has means, and the husband has none, there 
is no impropriety upon her part in making some 
provision for his future supportand maintenance, 
however indelicate it may be for him to accept it. 





In whatever way, therefore, we consider the facts 
upon which the defendant bases his claim of 
collusion, it resolves itself into either one of two 
things—a compromise and settlement of their re- 
spective claims to the property held by the New 
Amsterdam National Bank and Strong, Sturgis 
& Co., or else a voluntary settlement by the 
plaintiff upon the defendant of the amount which 
he received. The defendant himself made an 
affidavit, which is set out in the opposing papers, 
to the effect that the settlement of the actions 
involving the property had nothing whatever to 
do with this action. He now says that affidavit 
was not true; in other words, that he then did 
nottell the truth, but now does. It is apparent 
from facts which are not in dispute that the in- 
terlocutory judgment rendered in this action did 
not depend upon, nor was it the result of, the 
settlement of the other actions, and had all of 
the facts relating to such other actions, includ- 
ing their settlement, been laid before the court 
at the time the interlocutory judgment was ren- 
dered, it would not have changed the result, be- 
cause, underthe proof, the plaintiff was clearly 
entitled to the decree.” 





RAILROADS — FAILURE TO LOOK AND LISTEN 
RvuLE.—An interesting contribution to the proper 
determination of the *‘look and listen rule” is to be 
found in the recent case of Garlich v. Northern 
Pacific Railway Company, 131 Fed. Rep. 837. In 
this case, plaintiff,, without occasion therefor, 
was walking near a city station in the space be- 
tween railroad tracks and a river bank, used as a 
pathway, and ranging in width from 5 to 25 feet. 
A freight train was moving in the opposite direc- 
tion on the second track from him, making the 
usual noise; and. after looking back along the 
nearest track, which could be seen for about 500 
feet, and seeing no train thereon, plaintiff walked 
on about 150 feet, without again looking back, 
when he was struck and injured by the end of the 
pilot beam on the engine of one of defendant’s 


’ trains which came from behind him. The space 


between the track and the river bank was there 
11 feet wide, and plaintiff was walking at a safe 
distance from the track until just before he was 
struck, when he madea side step toward the 
track. The court held that, without regard to 
the question of defendant’s negligence, plaintiff 
was guilty of such contributory negligence as 
precluded his recovery for the injury as matter 
of law. 

The court in the course of an interesting opin- 
ion, said: ‘The law recognizes the track of an 
operated railroad asa place of danger, of which 
danger a view of the track conveys notice; and 
that when a person goes upon such track, or so 
near as to be within the overhang of the cars or 
engine, ordinary care requires that he be alert in 
the use of his senses of sight and hearing to guard 
himself from harm. And no reliance on the ex- 
ercise of due care by persons in control of the 
movement of trains or engines will excuse any 
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lack of the exercise of such care by persons going 
upon such tracks. If the use of these senses is 
nterfered with by obstructions or by noises, ordi- 
nary, reasonable care calls for proportionally in- 
creased vigilance. Blount v. Grand Trunk Ry. 
Co., 61 Fed. Rep. 375,9 C. C. A. 526; Pyle v. 
Clark, 79 Fed. Rep. 744, 25 C. C. A. 190; C., St. 
P., M. & O. Ry. Co. vy. Rossow, 117 Fed. Rep. 
491, 54C. C. A. 313; C. & N. W. Ry. Co. v. An- 
drews (C. C. A.), 130 Fed. Rep. 65, The three 
cases last cited were decided by this court, and 
pages of citations of cases from this court and all 
the courts of the country to the same effect might 
be added. In this case, if the path between the 
railroad tracks and the river was a dangerous 
place, the danger was obvious, and the risk was 
voluntarily and needlessly assumed by plaintiff, 
who went there for an idle stroll. When, after 
turning in his walk, he looked back along the 
nearest track, his view of it extended but a short 
distance, when it was cut off by a curve and ob- 
structions. . Yet, without looking again, or be- 
stowing further attention to the situation, he 
walked along at an ordinary gait about 50 paces, 
or 150 feet; and, though the path was there 11 
feet wide, just as the engine was nearly opposite 
him, he blundered, and came by a side step, from 
a safe distance away, so close to the track that he 
was immediately struck by the end of the pilot 
beam. ‘That he was grossly negligent, and that 
his negligence was a proximate cause of his in- 
jury, is manifest. 

Since the argument counsel have called our at- 
tention to the decision by the Supreme Court of 
Iowa of the case of Camp v. Chicago Great West- 
ern Ry. Co. (recently filed), 99 N. W. Rep. 735. 
An employee of the company. after clearing snow 
from a switch in the company’s Marshalltown 
yard, started along the track to a toolhouse 182 
feet distant; having looked back along the track 
without seeing any engine. When within 25 feet 
of the toolhouse, and walking on the ends of the 
ties he was struck by an engine which came up 
on the track behind him faster than 6 miles an 
hour, which is the limit of speed fixed by a Mar- 
shalltown ordinance. Tbough the switchman 
had taken no other precautien, the conclusion 
was arrived at that he would have reached the 
toolhouse before being so overtaken had the en- 
gine not exceeded 6 miles an hour. The Iowa 
court held that the switchman had the right to 
rely confidently on the belief that no engire 
would be run on that track faster than the Mar- 
shalltown ordinance prescribed, and that reason- 
able care did not require that he should again 
look back, or walk beyond the reach of passing 
engines. We donot find this decision persuasive, 
or in harmony with the settled law on the sub- 
ject. Such ordinances are intended to prevent 
collisions and accidents in urban communities. 
The limit of speed fixed is a designation by the 
municipal council of the degree of care which 
shall be exercis:d in the operation of railroads 
within the municipality. ‘To exceed the rate of 





speed so fixed as proper and safe may be some 
evidence of negligence; but, as between the rail- 
road company and a person injured or put in dan- 
ger, it is unlawful only in the sense in which any 
act of negligence which injures or endangers an- 
other is unlawful. And the doctrine of contrib- 
utory negligence is just as applicable to cases of 
negligence in respect to ordained rates of speed 
as to any other species of negligence chargeable 
to arailroad company. In Pylev. Clark, decided 
by this court, and already cited. the opinion 
states that the train whjch struck the plaintiff's 
team was running at about 15 miles an hour, in 
violation of a municipal ordinance which prohib- 
ited a speed of more than 8 miles an hour, yet the 
plaintiff was held guilty of contributory negli- 
gence, because, after looking along the track, he 
allowed a full minute to elapse before driving 
upon the track without again looking. And in 
Blount v. Grand Trunk Ry. Co., also above cited, 
gates at the crossing were established by law to 
warn travelers, but it was held that the fact that 
the gates were open when a train was approach- 
ing did not excuse a person crossing the tracks 
for failingto look and listen. The well-settled 
rule of law is that no reliance upon the exercise 
of care by a railroad company will excuse a lack 
of the exercise of proper care by a person going 
upon a railroad track, or so near as to be in 
danger from passing trains, 

The only other case which we find that seems 
to hold that running faster than the rate of speed 
allowed by a municipal ordinance has any bearing 
upon the matter of contributory negligence is the 
ease of Smith v. St. Paul City Ry Co., 79 Minn. 
254, 82 N. W. Rep. 577, where damages were re- 
covered for running over and killing a dog by de- 
fendant’s trolley car running 20 miles an hour, in 
violation of a city ordinance limiting the speed 
to 10 miles. The court conceded that ordinarily 
the motorman need not stop for dogs, who should 
care for themselves, and get out of the way of the 
car, yet held that the jury might properly deter- 
mine whether, but for this improper rate of 
speed, in violation of the ordinance, the dog 
would not in thatinstance probably have escaped. 
Without further comment on these cases, it is 
suflicient to say that we adhere to the prior de- 
cisions of this court.” 


AVOIDANCE OF RELEASES LN PER- 
SONAL INJURY CASES. 

Legal Principles Involved. — Relative to 
written releases and the avoidance of those 
not valid, the fundamental principles of law 
are well established and frequently announc- 
ed. A release purporting on its face to be a 
complete settlement and to contain the whole 
agreement between the parties has in its favor 
the strong presumption of validity which at- 
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taches to all written instruments and the evi- 
dence to set it aside must be’ clear, precise 
and indubitable.! On the other hand one 
who signs a written instrument without in- 
tending to ‘‘and who is chargeable with no 
negligence in not ascertaining the character 
of it, is no more bound than if it were a for- 
gery.’’? By attempting to avoid a release 
executed in this manner ‘‘he is not attempt- 
ing to avoid a contract which he has made, 
but is showing that he did not make the con- 
tract which he apparently made.’’*® While the 
law upon which the question of the validity of 
a release depends is well settled, the facts in 
each case may vary greatly from those of any 
other case. Each case must be decided on 
its own merits. In personal injury cases, as 
a class, owing to the conditions of the injured 
persons, the relations of the parties and the 
circumstances preceding and attending the 
execution of the instruments, the facts are 
ordinarily in some respects peculiar. It is to 
these peculiar and characteristic matters that 
this discussion will be specially directed. * 
Choice of Forum.—When it is sought to 
avoid an alleged release, a preliminary con- 
sideration in all jurisdictions where the two 
systems of jurisprudence, those of equity and 
the co mmon law, both prevail, is the choice 


1“’"Phe burden rests upon the moving party of over- 
coming the strong presumption arising from the 
terms of a written instrument. If the proofs were 
doubtful and unsatifactory, if there is a failure to 
overcome this presumption by testimony entirely 
plain and convincing beyond reasonable controversy, 
the writing will be held to express correctly the inten- 
tion of the parties. A judgment of the court, a de- 
liberate deed or writing are of too much solemnity to 
be brushed away by loose and inconclusive testi- 
mony.” Howland v. Blake, 97 U. S. 624; Insurance 
Co. v. Nelson, 103 U.S. 544; Pennsylvania R. R. Co. v. 
Shay, 92 Pa. 198; Ivery v. Phillips, 196 Pa. 1; Stull 
v. Thompson, 154 Pa. 438; Albrechtv. Milwaukee & 
Superior R. Co., 87 Wis. 105; Chicago, St. P., M. & 
O. Ry. Co. v. Belliwith, 88 Fed. Rep. 487; Upton v. 
Tribileock, 91 U. 8S. 45; Vickers v. Railroad Co., 71 
Fed. Rep. 1389; Wallace v. Railway Co., 67 Lowa, 547; 
Rice v. Manufacturing Co., 2 Cush. 80; Hennessy v. 
Bacon, 187 U. 8. 78, 85; Cleveland v. Richardson, 132 
U.S. 318; DeDouglas v. Union Traction Co., 198 Pa. 
430. 

2'Trambly vy. Ricard, 1380 Mass. 259; Schultz v. Chi- 
cago & N. W. Ry. Co., 44 Wis. 645; Butler v. The Re- 
gents, 32 Wis. 124. 

3 Mullen v. Old Colony Railroad, 127 Mass. 86. 

‘In 57 Central Law Journal, 83, the validity of con- 
tracts exempting railways from liability for negli- 
gent injury to passengers was ably discussed by 
Glenda Burke Slaymaker in an article whose careful 
perusal in this connection would be profitable. 





ofthe forum. This distinction between ac- 
tions at law and suits in equity prevails not 
only in the common law states, but also in all 
the federal courts. It may be said in 
brief that in a court of law a written release 
of damages can not be impeached for fraud 
not inheringin the execution of the instru- 
ment, but a court of equity will entertain the 
question of fraud in the consideration or in 
the transactions out of which the considera- 
tion arose.® ‘To adopt the words of the Su- 
preme Court of Illinois: ‘‘In a trial at law, 
fraud in the execution of a deed may be given 
in evidence as that through misreading or the 
substitution of one paper for another or by 
other device and trickery he was induced to 
seal it believing at the time he was sealing 
something else; and it may also be proved 
that what purports to be a deed is in truth 
not a deed but a forged instrument ; but it can 
not be proved that the transactions which pre- 
ceded and induced the execution of the deed 
were fraudulent.*’? And the same court in 
another case says: ‘‘1t seems to.be well settled 
that when a signature to an instrument under 
seal is procured by false representations, the 
nature of the instrument being fully under- 
stood by the party signing it, the effect of 
such instrument can only be avoided by sep- 
arate proceeding in equity.’’* The theory 
on which courts of law consider fraud in the 
execution of an instrumemt seems to be that 
fraud of such a nature, if shown, renders the 


5 Hill v. Northern Pacific Railway Co., 113 Fed. 
Rep. 914; Whitehead v. Shattuck, 138 U. 8. 146; John- 
son v. Merry Mount Granite Co., 53 Fed. Rep. 569; 
Sheflield v. Witherow, 149 U. S. 574; Lindsay v. First 
National Bank, 156U. S. 485; Vandervelden v. C. & 
N. W. Ry. Co., 61 Fed. Rep. 54. 

6 Papke v. Hammond ’Co., 192 Ill. 681; Vandervelden 
v.C. & N. W. Ry. Co., 61 Fed. Rep. 54. 

7 Windett v. Hurlbut, 115 Ill, 403. 

8 Papke v. Hammond Co., 192 Ll. 631. Other cases 
distinguishing between actions at law and suits in 
equity relative to the avoidance of written releases 
are: George v. Tate, 102 U. S. 564; Hill v. Northern 
Pacific Railway Co., 104 Fed. Rep. 754; Homuth vy. 
Street Railway Co., 129 Mo. 629; Kostelnik v. Bethle- 
hem Iron Co., 91 Fed. Rep. 606; Hearne vy. Marine 
Insurance Co., 20 Wall. 490; Ivinson y. Hutton, 98 U. 
8. 82; Escherick v. Traver, 65 Ill. 379; Wagner v. Na- 
tional Life Insurance Co., 90 Fed. Rep. 395; Johnson 
v. Merry Mount Granite Co., 53 Fed. Rep. 569; Harts- 
horn v. Day, 19 How. 211; Pawnee Coal Co. v. Royce, 
184 111.402. The jurisdiction of a court of equity is not 
destroyed by the fact that the same facts may be used 
against the paper in a suit at law. Roberts v. Central 
Lead Co., 95 Mo. App. 581, 698. W. Rep. 630. When 
party is insane it is necessary to resort to equity. 
Dwyer v. Wabash Railway Co., 66 Mo. App. 335. 
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instrument absolutely void, and consequently 
its existence should not be allowed to in any 
way affect the rights of the parties.°® 

Offer to Restore. — Another preliminary 
question relates to the restoration of any pay- 
ment that may have been made by the party 
in whose favor the release was executed. It 
is a general rule that a person seeking to avoid 
a release on the ground of fraud or misrepre- 
sentation can not maintain his action until he 
has returned or offered to return what he has 
received and the offer should be made at the 
earliest practicable moment.!° But this prin- 
ciple does not apply to cases ‘‘where a party 
holds out that he gives the consideration for 
one thing and by fraud obtains an agreement 
that it was given for another thing.’’!! These 
are cases in which itis in law as though the 
releases as such had never been executed. 
They are each treated as a receipt for a par- 
tial payment to be deducted from the amount 
ultimately recovered.!? 

Mistakes and Fraud Relative tothe Extent 
of the Injuries.—It is not ground for the 
avoidance of a release of damages from per- 
sonal injuries that the injured person had an 
erroneous opinion that the injuries were less 
than they really were and executed the release 
while so believing. Such a mistake in opin- 
ion is not a mistake ef fact. In a case where 
a nurse was thrown to the floor of a car and 
her hip was fractured, she signed a release for 
$600 in the expectation of fully recovering 


® “It may be safely stated as undeniable law, if the 
release was obtained by fraud at a time when plaintiff 
was incapacitated to contract, it was absolutely void 
from the beginning as between the parties, and will 
stand in the way of the assertion cf no right by the 
party defrauded. On principle an instrument abso- 
lutely void needs not to be rescinded to remove it out 
of the way of the assertion of aright. It is for the 
obvious reason it never had any binding force, and 
there was, therefore, nothing to rescind. A contract 
void on account of fraud or for any other reason, is in 
law as though it had never been executed.’’ Chicago, 
R. I. & P. Ry. Co. v. Lewis, 109 Ill. 120. 

”Gibsonv. W.N. Y. & P. R. R. Co., 164 Pa. 142; 
Wheeler v. Mather, 5611. 241; Ellington v. King, 49 
Ill. 449; Wolf v. Dietzsch, 75 Ill. 205; MeCarty v. 
Marlette, 80 Ill. 526; Hall v. Fullerton, 69TII. 448; 
Brown v. Hartford Insurancé Co., 117 Mass. 479. 

1 Mullen v. Old Colony R. R., 127 Mass. 86; Pawnee 
Coal Co. v. Royce, 184 Tll. 411. 

2 O’Brien v. Ry. Co. (Iowa), 57 N. W. Rep. 425; 
Chicago, R. I. & P. R. R. Co. v. Doyle, 18 Kan. 58; 
Bliss v. Ry. Co., 160 Mass. 447, 36 N. E. Rep. 65, 39 
Am. St. Rep. 504; Star Accident Co. v. Sibley, 57 Il. 
App. 315; Chicago, R. I. & P. Ry. v. Lewis, 109 Tl. 
120; Ziegler v. Penn. Co., 63 Ill. App. 4°9. 





the use of her limb in a year. She was in 
fact permanently injured and filed a bill in 
equity to obtain a rescission of the contract. It 
was held by Shiras, J., of the United States 
Cireuit Court, that she was entitled to this re- 
lief but the Circuit Court of Appeals held that 
in the absence of fraud an agreement of set- 
tlement is upheld by the courts and that her 
mistake was no ground for avoidance.!* A sim- 
ilar finding was made in the case of a woman 
who was injured by jumping from a car and 
told the physician that she was sure she was 
not pregnant at the time. After the case was 
settled it was found that she was mistaken 
but the court refused to set aside the settle- 
ment.!# And where an injured passenger 
signed a release being told that she would get 
well in two weeks but did not, it was held in 
the suit at law that the charge of fraud was 
not sustained and that if the release could be 
avoided it must be in a court of equity.'® 
But if the false statements of a physician or 
any other means of fraud are employed to 
create the erroneous opinion then the release 
is void, and so arailroad employee whose arm 
was broken and who was told by the company’s 
physician contrary to fact that the bones of 
the arm had knitted together and that the arm 
would be as good as ever, was not bound by 
the release that he signed.'® Inacase where 
an injured man sued at law and also filed his 
bill in aid, a dismissal of the bill on demur- 
rer was reversed where the facts showed that 
the injured man was ignorant and that the 
surgeon of the r ilroad company, who knew 
that his opinion would be the basis of the 
settlement, nevertheless, did not give an hon- 
est opinion with regard to the extent of the 
injuries.!7 A passenger assured by the 
road’s surgeon that the injury was the dislo- 
cation of an ankle when in fact it was a con- 
cussion of the spine, is entitled to have the 


13 Chicago & N. W. Ry. Co. v. Wilcox, 116 Fed. Rep. 
913, reversing 111 Fed. Rep. 435. 

14 Kowalke v. Milwaukee,etc., Light Co. (Wis.), 79 N. 
W. Rep. 762; Seeley v. Citizens’ Traction Co., 179 Pa. 
134. In Atchison, etc., Ry. Co. v. Bennett, 63 Kan. 
781, a settlement was upheld on the general doctrine 
that an erroneous opinion that an injury was not per- 
manent was not a basis for fraud. 

WU Homuth vy. Street Ry. Co., 129 Mo. 629. 

16 Houston, etc., R. Co.v. Brown (Tex. Civ. App.), 
69 S. W. Rep. 651. 

17 Lumley v. Wabash R. Co., 76 Fed. Rep. 66, revers 
ing 71 Fed. Rep. 21. 
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issue of mistake in the execution of the release 
submitted to the jury.}§ 

Incapacity from the Injuries Sustained.— 
It is evident that a release is not valid which 
is signed by an injured party while inca- 
pacitated on account of the injuries from un- 
derstanding the nature of the act. The 
question is when this incapacity exists. One 
who signed a release while he was sick in bed 
and suffering from such injuries to his head 
that his sight was affected and he was dizzy 
should be allowed to show that he was igno- 
rant of the fact that he was releasing his 
claim for personal injuries although no actual 
fraud in procuring the release was proved.!® 
It has been held that it is a question for the 
jury to determine whether the release was 
valid or not in the following cases: When 
the signer was suffering greatly and ina 
state approaching unconsciousness caused by 
his injuries aad by tie use of morphine ;?° 
when there was evidence tending to show that 
the injured party was in a condition of mind 
that rendered him incompetent to appreciate 
the character of the release ;?! where an en- 
gineer was injured in his head and the evi- 
dence as to sanity at the time he signed the 
release was conflicting ;?? and where there 
was evidence tending to show that the injured 
party, a woman, was in a state of mind that 
rendered her incapable of transacting any 
important business.?? - A release for $75.00 
signed by a party who was practically help- 
less and according to the evidence had no 
thought or concern about his damages is not 
valid.?4 A court of equity will rescind a 
release signed by one unable to understand the 
nature of the document on account of physi- 
cal or mental weakness caused by the injur- 


18 McCarty v. Houston, ete., R. Co. (Tex.), 54S. W. 
Rep. 421. 

19 Lusted v. Chicago & N. W. Ry. Co., 71 Wis. 398, 
36 N. W. Rep. 857. 

20 Union Pac. Ry. v. Harris, 158 U. 8. 326,15 Sup. 
Ct. Rep. 843. 

21 Dixon y. Brooklyn City & N. R. R. Co., 100 N. Y. 
170. 

22 Shook v. Illinois Cent. R. Co., 115 Fed. Rep. 57. 

23 St. Louis, I. M. & S. Ry. Co. v. Phillips, 66 Fed. 
Rep. 38; Julius v. Traction Co., 184 Pa. 19; Chesa- 
peake & Ohio Ry. Co. v. Howard, 178 U. 8. 153, 167. 

% Atchison, T. & S. F. Ry. Co. v. Cunningham 
(Kan.), 54 Pac. Rep. 1055; Missouri, K. & T. Ry. Co. 
v. Brantley (Tex.), 62 8S. W. Rep. 94; Chicago, R. I. & 
P. R. R. Co. v. Doyle, 18 Kan. 68; Town of Colorado 
City v. Liafe, 65 Pac. Rep. 630; Sheanon v. Pacific, 
ete., Ins. Co., 88 Wis. 527, 53 N. W. Rep. 878. 





ies.25 But where the plaintiff executed a 
release and claimed afterwards that he did it 
while under the influence of anaesthetics but 
he alleged no fraud and knew that he had the 
money after he was in his right mind and 
allowed the defendant to pay the doctor’s 
bills according to the terms of the release, it 
was held that his subsequent acts affirmed 
the release. ?® 

Fraud as to the Character of the Instru- 
ment.—One of the most common claims by 
which it is sought to avoid a release of the 
class under discussion is that the instrument 
was signed in the belief that it was an instru- 
ment of a different nature, as that the release 
was fraudulently represented to be simply a 
receipt for wages. If the fraud is clearly es- 
tablished the release has no value. An oral 
agreement between the plaintiff and the de- 
fendant’s agent was for asmall sum and cov- 
ered merely the injuries to the plaintiff’s 
clothing and two papers were signed at the 
same time. One proved to be a release of 
damages from all personal injuries, which 
were in fact serious, and a finding that both 
instruments were procured by fraud was sus- 
tained.?7 An injured passenger who signed 
a release in the belief that it was a receipt for 
money paid to him for loss of time and ex- 
penses and who was in pain and under the in- 
fluence of opiates when he signed it, was not 
bound by the release nor was he negligent in 
signing without reading nor was he obliged to 
tender back the amount paid him.?* An il- 
literate woman in the absence of any friends 
to whom she could look for advice was told 
by the attendant physician that the paper she 
was asked to sign was merely a receipt for 
the money certain servants of the defend- 
ant had used in her behalf and the release 
was held not to be binding!?® An injured 
man who could not read English signed a 
release believing it to be a receipt for wages 
and it was held that the case on the question 
of the validity of the release was one for the 
jury.*° One unable to read or write entered 


25 Roberts v. Central Lead Co., 95 Mo. App. 581, 69 
S. W. Rep. 630. 

26 Gibson v. W. N. Y. & P. R. R. Co., 164 Pa. 142. 

27 Bliss v. N. Y. C. & H. R. R. Co., 160 Mass. 447. 

28 Chicago, R. I. & P. Ry. Co. v. Lewis, 109 Tl. 120. 

29 Eagle Packet Co. v. Defries, 94 Ill, 698; Meyer v. 
Haas, 126 Cal. 560; National Syrup Co. v. Carlson, 47 
Ill. App. 178, 155 Ill. 210. 

30 [ll]. Cent. R. R. Co. v. Welch, 565 Ill. 188; Houston, 
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into an oral agreement and signed a paper 
wich he supposed contained the terms of the 
oral agreement and it was held that it was 
proper to show that the oral and the written 
agreement differed and that a finding that the 
writing was fraudulently obtained would be 
justified.?! An injured party has a right to 
rely on a foreman of the defendant and if 
thereby a release is signed without its purport 
being understood, the signer being unable to 
write, it was for the jury to say 
whether or not he was bound by the release.*? 
A receipt reading ‘‘in full for services and 


read or 


damages’’ was regarded by the court as no 
har to a subsequent suit for damages in the 
case of an employee who could not read or 
write and did not understand that the paper 
was a release of damages.** An injured 
conduetor signed an agreement in consider- 
ation of $20.00 and $1.50 per day while con- 
fined to the house and he and his wife testi- 
fied that the oral agreement was that the de- 
dendant should pay the doctor’s bill and 
employment at $1.50 per day. Two 
The paper 


give 
traction men contradicted them. 
was read to the plaintiff and understood by 
him. It was held that it was error to sub- 
mit the case to a jury and that the contract 
to employ was too indefinite to be binding.* 4 
The fact that the one dollar named was not 
paid or that certain typewritten portions were 
not upon an instrument when signed will not 
invalidate it where there is no pretense of 
misrepresentation. ® ” 

Failure to Read.—That one who signed a 
release did not read it is no ground for its 
avoidance if the failure to read is the signer’s 
own negligence. ‘‘It can not be tolerated 
that a man shall execute a written instrument 
and when called upon to abide by its terms 
say merely that he did not read it or know 


etec., R. Co. v. Milam, 58 8S. W. Rep. 735, 60S. W. Rep. 
591; Sobieski y. St. Paul & D. R. Co. (Minn.), 42 N. 
W. Rep. 863; O’Neil vy. Lake Superior Iron Co., 63 
Mich. 690. 

*!'Trambly v. Richard, 180 Mass, 259. 

*2 Great Northern Ry. Co. v. Kasischke, 104 Fed. 
Rep. 440; Pioneer Cooperage Co. v. Romanowiez, 186 
Il, 13. 

38 Whitney & Starrette Co. vy. O’Rourke, 68 Ill. App. 
487, 172 Ill. 177; Smith vy. Occidental, etc., Steamsbip 
Co., 99 Cal. 462; Sheanon vy. Pac., ete., Ins. Co., 838 
Wis. 527. 

‘* Ogdon y. Philadelphia & W. C. Traction Co., 202 
a. 480, 52 Atl. Rep. 9. 

% Gourley v. West Chicago St. R.R. 
App. 68. 


Co., 96 Ill. 





what it contained.’’??® If he ean not read 
himself he should seek the assistance of a 
capable person and his failure to doso is such 
negligence as will estop him from repudiat- 
ing it on the ground that he was ignorant of 
its contents.?7 The case of Joshua Difen- 
daffer, 
Pullman Company and was injured by the 
collision of two trains belonging to the New 
York Central & Hudson River Railroad Com- 
pany was reviewed by the United States Cir- 
cuit Court of Appeals for the Seventh Circuit. 
It was practically admitted that the porter’s 
injuries were caused by the negligence of the 


a porter who was employed by the 


railroad company but he had signed a con- 
tract of employment with The Pullman Com- 
pany similar to the one considered in the 
Voight case.*% Difendaffer testified on the 
trial that the signature was his, but that he 
did not know when he signed the paper; that 
he signed papers every trip when he went out 
and when came in; that he never read it; that 
it was never read to him and that he had 
never heard a word about it until after he was 
hurt. A Pullman company 
only other witness concerning the signing of 
the contract. He swore that he hinded the 
paper to Difendaffer who kept it half an hour 
after being told to read it carefully. Difen- 
daffer could read but with great difficulty 
and could not by himself understand the doc- 
ument. In an opinion reversing a judgment 
in favor of Difendaffer the United States Cir- 
cuit Court of Appeals,for the Seventh Circuit, 
by Jenkins, Cireuit Judge, said: ‘*‘Ife delib- 
erately elected to sign the document with- 
out reading or understanding it and he must 
take the consequences of his own negli- 
gence.’’*" Where the libelant claimed that 


clerk was the 


*6 Albrecht v. Milwaukee, ete., R. Co., 87 Wis. 105. 

‘7 Chieago, St. P., M. & O. Ry. Co. vy. Belliwith, 83 
Fed. Rep. 437; Fuller vy. Madison Mut. Ins. Co., 36 
Wis, 603; Sanger v. Dun, 47 Wis. 615. 

38 Baltimore & Ohio Southwestern Ry, Co. v. Voight, 
176 U.S. 498, 

3? New York Centra! & H. R. R. Co. v. Difendaffer, 
125 Fed. Rep. 893; Upton, Assignee y. Tribilcock,91 U. 
S. 45; Keller v. Orr, 106 Ind. 406; Thoroughgood’s 
Case, 2 Coke, 9; Wheeler & Wilson Co. y. Long, 8 Ill. 
App. 463; Missouri, K. & T. Ry. Co. v. Smith (Tex. 
Civ. App.), 68S. W. Rep. 548; Travelers’ Ins. Co. v. 
Henderson, 69 Fed. Rep. 762; Pennsylvania R. Co. y. 
Shay, 82 Pa. 198; Hill v. Syracuse, ete., R. R. Co., 73 
N. Y. 351; Mateer v. Mo. Pac. Ry. Co., 105 Mo. 320; 
Maine, ete., Ins. Co. v. Hodgkins, 66 Me. 109; Andrus 
y. St. Louis Smelting Co., 180 U. 8. 648; MeCormack 
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he was tricked into signing the paper, al- 
though he admitted that he could read, as he 
was not corroborated but contradicted on this 
point, the libel was dismissed.4° And where 
the plaintiff who could read and write signed 
arelease by the acceptance of benefits from a 
relief fund and afterwards claimed that he 
was told by the medical examiner that the 
release was a mere matter of form and that 
the association was of a benovolent nature 
but was not told that the paper was a release, 
it appearing that the agreement was in plain 
type and the plaintiff was given a copy, there 
was an aflirmance of the judgment for the 
defendant.4! But it has been held that one 
who signs a release which was misread to him 


and who thereby was led to believe that it 


was a receipt for certain expenses, is not 
estopped from denying the instrument’s va- 
lidity by the fact that relying on the informa- 
tion he signed witout reading.’’ 4? 

Parties on Unequal Terms.— Releases are 
or should be executed throfgh agreements 
and it is contrary to the spirit of an agree- 
ment that force, duress or unfair means are 
employed. If the parties are not on equal 
terms, any injustice resulting from this fact 
will not be tolerated. In a case where the 
plaintiff asserted his ignorance of the paper 
presented, the court said: ‘‘No advantage 
which is taken or attempted upon the guileless 
and innocent or unlettered and ignorant will 
be upheld by the court when its authority is 
invoked to interfere to prevent a wrong.’’4® 
A young woman ina strange land was told 
that she would be kicked off the car unless she 
signed a release and it was held that the ques- 
tion of duress was for the jury.4* A release 
obtained from an illiterate person by requiring 
him to sign before payment then due him would 
be paid, is void, the release not being read to 
him and he being assured that his rights 
would not be prejudiced.4® An _ injured 
v. Molburg, 48 Iowa, 561; Campbell v. Laramore, 84 
Ala. 499; Hawkins v. Hawkins, 50 Cal. 558; Galliher 
v.C., R. I. & P. R. Co., 59 Towa, 416. 

40 The Annie L. Mulford, 107 Fed. Rep. 525. 

4l Fivey v. Penn. R. Co. (N. J. Ct. of App.), 52 Atl. 
Rep. 472; Seeright vy. Fletcher, 6 Blackf. 380; Amer- 
ican Ins. Co. v. MeW horter, 78 Ind. 236. 

42 New Omaha Thomas-Houston Electric Light Co. 
v. Rombold (Neb.), 93 N. W. Rep. 966; Houston & T. 
C. Ry. Co. v. Burns (Tex.), 68S. W. Rep. 1035. 

43 Markowitz vy. Metropolitan Street Railway Co., 65 
N. Y. 784, 32 Mise. Rep. 751. 

44 Delmage v. Crow, 49 N. Y. Supp. 1004. 

4° Kelly v. Mayor, ete., of N. Y.,44 N. Y. Supp. 628. 





man who could not read or write while still 
in bed, and suffering pain, his wife who 
could barely read being his only attendant, 
vas visited by the railroad’s agent, attorney 
and doctor and induced to sign a release. It 
was held thatthe parties were not on equal 
terms and the question as to whether the re- 
lease was void or not was for the jury.‘® If 
dealings are being had with an unlettered 


/ man the purport of the instrument to be signed 


should be fully explained*? and if this fact is 
established parol evidence can not be received 
to vary-the writing.‘ An ignorant man 
settled a claim for serious injuries for $25.00 
andthe court after reviewing the evidence 
say: ‘Our conclusion is that notwithstand- 
ing the testimony of the section foreman cor- 
roborated by the section man that he did fully 
and correctly translate and explain the release 
to the plaintiff and that he seemed to under- 
stand it, the evidence upon the issue of ac- 
cord and satisfaction made a case for the 
juay.”"** 

Inadequate Consideratién. — There must 
be a consideration for the release or it is not 
valid and as a matter of fact a consideration 
of some kind is, with scarcely an exception, 
stated inthe paper itself. If omitted in any 
ease it is probably through inadvertence. In 
acase where the release recited no considera- 
tion ard the plaintiff’s charges of fraud and 
mistake in signing the release and want of 
consideration, were uncontradicted, it was 
held that the burden was upon the defendant 
torebut the presumption of fraud arising 
from the want of consideration and that the 
presumption of consideration from the fact 
that the instrument was sealed was liable to 
rebuttal.°° A man who had worked for the 
defendant for years signed a release without 
consideration and continued in the same em- 
ployment. The instrument was held to be 
void for want of consideration.®! Inade- 


467.D. & W. Ry. Co. v. Fowler, 103 Ill. App. 565, 
201 Ill. 152; Stone v. Chicago & West Mich. Ry. Co., 
66 Mich. 76; Larrabee vy. Sewall, 66 Me. 376. 

47 Burik v. Dundee Woolen Co. (Sup. Ct. N. J.), 49 
Atl. Rep. 442. 

48 Selden v. Meyers, 20 How. 506. 

49 Christianson vy. Chicago, ete., Ry. Co., 61 Minn, 
249, 69 N. W. Rep. 640. 

50 Boutten v. Wellington, ete., R. Co., 128 N. Car. 
337. 

51 Purdy v. R. W. & O. R. R. Co., 125 N. Y. 20% 
Harrison Bros. vy. Murray [ron Works Co., 70 8. W 








410 CENTRAL LAW JOURNAL. No. 21 








quacy of consideration is not alone sufticient 
to set aside a release butrit is properly con- 
sidered with other evidence tending to show 
fraud.°? Where an ignorant man, who could 
not read, signed a release and he testified 
that the paper was not correctly read to him 
and that he was falsely told that its object 
was to enable the doctors to get their money 
and he received only $15.00 while $95.00 was 
specified, it was held that the case was prop- 
erly left to the jury on the issue of fraud.** 

Release of one Joint Tort Feasor.—A valid 
release in favor of one of several joint tort 
feasors releases the others though the settle- 
ment provides that such others were not dis- 
charged®* but a covenant or agreement not 
to sue one does not bar an action against the 
other in the absence of proof of a release or 
accord and satisfaction.®°® A. release that 
was given in favor of one of two joint tort feasors 
which stated that the injured party had re- 
ceived full settlement, was held not be affected 
by an expression therein excepting the other 
company but it was further held that in a suit 
against the latter, it was a stranger to the 
release in the sense that either party might 
contradict by parol.°® 

Conclusion.—There is no pretension that the 
foregoing classification of cases is logical or 
complete. It is based upon similarity of facts 
and the facts vary with each case but the ap- 
plication of legal principles is required in 
passing upon these various facts and cases, 
and it is believed that an illustration if not a 
demonstration has been furnished. Between 
the two classes of releases, those valid and 
those not valid, there is a division line to 
which some cases are so near that what might 
be regarded as a minute circumstance is suf- 
ficient to place the case on one side or the 


Rep. 261, 96 Mo. App. 348; Potter v. Detroit, ete., Ry. 
Co. (Mich.), 81 N. W. Rep. 80. 

52 St. Louis, ete., Railway Co. v. Phillips, 66 Fed. 
Rep. 35. 

53 Dorsett v. Clement-Ross Mfg. Co., 131 N. Car. 
264,42 S. E. Rep. 612. 

‘+ McBride v. Scott (Mich.), 93 N.W. Rep. 243; 
Brogan v. Hanan, 66 N. Y. Supp. 1066; Gilpatrick v. 
Hunter, 24 Me. 18; Ellis v. Bitzer, 2 Ohio, 89; Abb v. 
NorthernPac.Ry.Co.( Wash.) ,68 Pac. Rep. 954; Johan- 
son v. City of N. Y., 76 N. Y. Supp. 119; wufer v. 
Boston & M. R. Co. (Vt.), 53 Atl. Rep. 1068. 

55 City of Chicago v. Smith, 95 Ill. App. 335; West 
Chicago St. R. Co. v. Piper, 165 Ill. 325; Chicago& E. 
I. R. Co. v. Hines, 82 Ill. App. 492; City of Chicago v. 
Babcock, 1438 Ill. 358. 

56 O’Shea v. N. Y., etc., R. Uo., 105 Fed. Rep. 559. 





other.°7 Such cases are comparatively rare. 
The controlling facts are ordinarily plain and 
ascertainable. Ifan injured party deliber- 
ably signsa release and abides by its terms, 
accepts the consideration, knows the full 
purport of the document or by reasonable 
diligence, could have known it. then the re- 
lease is valid and can not be set aside because 
the signer was mistaken as to the extent of 
his injuries, or through his own carelessness 
and anxiety to get money, signed what he did 
not intend to sign. On the other hand an 
injured party, who while racked with pain, is 
imposed upon or whose ignorance is taken ad- 
vantage of or who is tricked and defrauded 
into signing a paper concerning which, 
through no fault of his own, he has no definite 
idea and who has, in fact, been aparty too 
valid agreement, is entitled to relief against 
the false document. 

Chicago, Ill. Cyrus J. Woop. 


57 A ease on which the court was evenly divided was 
that of a wife who was injnred and whose husband 
received $2,000. Six weeks later she signed a release. 
She testified that she did not know what it was. She 
received none of the money. An attorney wrote tothe 
company, but he testified that he did so on his own 
account. She recovered $2,150 and the supreme court 
being evenly divided the judgment was affirmed. 
Arthurs v. Bridgewater Gas Co., 171 Pa. 532. 








MUNICIPAL CORPORATIONS—STREETS—PER- 
MITTING HORSE-RACING. 
McCARTHY vy. VILLAGE OF MUNISING. 





Supreme Court of Michigan. May +31, 1904. 

1. Under Comp. Laws, ch. 91, requiring munieipal 
corporations to keep their streets in tit condition for 
travel, a city is not liable for personal injuries caused 
by permitting horse-racing in a street which is in 
proper condition and safe for travel. 


The declaration in this case ulleges that ona 
certain day, in the above city, the ofticers of the 
city permitted four horses to race on one of its 
streets, said horses being ridden by one man each. 
That one of the said horses ran against the plaint- 
iff and injured him. It is claimed that the de- 
fendant, by its officers, approved this use of the 
street, and thereby rendered it unsafe for travel. 
In his opening statement the attorney for the 
plaintiff stated that he offered to show that the 
defendant, by its officers and agents. permitted 
and allowed horse-racing in said public street; 
that the proposed race was well known to the 
officers and agents of the village for some time 
prior to the race; that the race actually took 
place; that one of the horses ran against plaintiff, 


knocking him down; that plaintiff brought this 


action under chapter 91, Comp. Laws, to recover 
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damages for the failure to keep the streets of the 
village safe and fit for travel; that the officers 
were guilty of negligence in a)lowing said horse- 
racing; and that the negligence of the officers 
was the negligence of the village. Upon this 
statement the court directed a verdict for the de- 
fendant. 

GRANT, J. (after stating the facts): The stat- 
ute does not cover cases of horse-racing in a mu- 
nicipality, though permitted ‘by the officers of 
the city. The street was in proper condition and 
safe for public travel. There is no claim made in 
this case that the common council had passed an 
ordinance forbidding the use of the street. If 
such an ordinance had been. passed, and other 
officers of the city had permitted the horse-racing 
in violation of the ordinance, this would not make 
the city itself liable. 

The judgment is affirmed. 


Nore. — Liabihty of Municipality for Failure to 
Prevent Improper Use of Street.—It has been held 
that where a city without statutory authority permits 
streets to be used for an improper purpose, it will be 
liable for injuries resulting therefrom. Stanley v. 
City of Davenport, 54 Iowa, 463, 2 N. W. Rep. 10€4, 37 
Am. Rep. 216. In this case a city was held liable for 
permitting asteam motor carriage to use the streets 
occasion ng the fright of horses. In Hayes v. City of 
West Bay City, 91 Mich. 418, 51 N. W. Rep. 1067, de- 
fendant city granted a license to move a building, 
which was to be done ‘‘subject to the supervision of 
the city marshall,’ and while the building was stand- 
ing in the streets at night, without lights or danger 
signals, plaintiff was thrown from her buggy, and in- 
jured, by the wheel striking a timber projecting from 
the building. The court held that evidence of the 
negligent manner in which the work of moving the 
building was done was competent against the defend- 
ant. Inthe case of Spier v. City of Brooklyn, 139 N. 
Y. 6, 34 N. E. Rep. 721, 21 L. R. A. 641, 36 Am. St. Rep. 
664, it was held that a large display of fireworks, in- 
cluding heavily charged explosives, held at the junc- 
tion of two narrow and completely built streets of a 
large city, and managed by private persons under no 
official responsibility, isan unreasonable and danger- 
ous use of the streets, and a public nuisance. So also, 
a village, by permitting an advertising banner to re- 
main suspended across a street, renders itself liable to 
one injured by his house, taking fright at it. Champ- 
lin v. Village of Penn Yan, 34 Hun, 33. So also a city 
is liable for injuries caused by its negligence in per- 
mitting asteam threshing engine tostand ona street, 
on seeing which plaintiff’s horse became momentarily 
unmanageable. Ouverson v. City of Grafton, 5 N. Dak- 
281,65 N. W. Rep. 676. So, also, where a city licenses 
an exhibition of wild animals, in this case, two large 
bears—knowing that it is calculated to frighten horses 
and endanger the lives and property of persons trav- 
eling in the streets, and the officers and agents of the 
city knowingly and carelessly allow one of its streets 
to be obstructed by said exhibition, and a person 
traveling with a team along such street is injured in 
consequence of the team becoming thereby frightened 
and unmanageable, the city.is liable in damages. Lit- 
tle v. City of Madison, 42 Wis. 643, 24 Am. Rep. 435. 

The authorities, however, are not all one way on 
this question, and some of them go so far as to deny 
the existence of any liability on the part of a munici- 
pality for injuries resulting from improper uses of 





the street or highway. ‘Thus it has been held that a 
city cannot be beld liable for the killing of a person 
by the bursting of a cannon fired on a public street, 
on the ground that it negligently failed to stop such 
firing. Robinson v. Greenville, 42 Ohio St. 626, 51 
Am. Rep. 857; Arms v. City Council, 32 Ill. App. 604; 
O’ Rourke v. City of Sioux Falls, 4.8. Dak. 47, 54 N. 
W. Rep. 1044, 46 Am. St. Rep. 760, 19 L. R. A. 789. 
So also the mere fact that police officers neglect their 
duty to prevent a bear show in astreet will not ren- 
der the city liable for damages resulting therefrom. 
Little v. City of Madison, 49 Wis. 605, 6 N. W. Rep. 
249, 35 Am. Rep. 793. 

The failure to pass an ordinance is never a ground 
of action for injuries resulting from the commisston 
of acts which such ordinance might have prevented, 
Thus, although a city has power by its charter to 
restrain the running at large of cattle or of swine, yet 
a complaint which alleges special damage to the 
plaintiff by reason of the council’s neglecting to pass 
any ordinance on that subject does not show a cause 
of action, as the exercise of the power is discretionary. 
Kelly v. City of Milwaukee, 18 Wis. 83. Contra: 
Cochrane vy. City of Frostburgh, 81 Md. 54, 31 Atl. 
Rep. 7038, 48 Am. St. Rep. 479, 27 L. R. A. 728. 

Coasting on the public highway also gives oecaston 
for action against a city on the theory either of per 
mitting an improper use of the street or the existence 
of an obstruction. But it is generally held in answer 
to the first theory of liability that the suppression of 
coasting is a police duty, and for the nonperformance 
of such duty by its officers and agents, the corporation 
is not liable. Altvaier v. City of Baltimore, 31 Md. 
462; Schultz v. City of Milwaukee, 49 Wis. 254, 5 N. 
W. Rep. 342, 35 Am. Rep. 779; City of Wilmington v. 
Vandagrift, 1 Mary. (Del.) 5,29 Ath Rep. 1047. Nor 
is the city liable on the theory that it creates or per- 
mits an obstruction on the street when it does not 
abate the nuisance of coasting. Burford v. City of 
Grand Rapids, 52 Mich. 98, 18 N. W. Rep. 771, 51 Am. 
St. Rep. 105; Toomey v. City of Albany, 60 Hun, 580, 
14 N. Y. Supp. 572; Stevenson vy. Borough, Ches. Co. 
Rep. 113. 








JETSAM AND FLOTSAM. 


PHEZLATE SENATOR VEST. 

Judge John F. Philips of the United States District 
Court at Kansas City, who delivered the annual ad- 
dress to the Colorado Bar Association in session at 
Colorado Springs last week, was once a Jaw partner 
of the late Senator Vest. Judge Philips, at Colorado 
Springs, paid a remarkable tribute to the memory of 
the distinguished senator and statesman, as follows: 

George Graham Vest was born in Frankfort, Ky., in 
December, 1830. I have known him, personally, for 
fifty years. We had the same alma mater, Centcr 
College, Kentucky. Our wives, boru and reared in 
the college town, are cousins. I was present at his 
marriage in 1854. He located, just prior to that, tn 
Georgetown, Pettis county, Missouri, where he began 
his remarkable career as a lawyer. Iv 1855-6 he 
moved to Boonville, Cooper county, and formed a 
partnership with Colonel Jo Stephens: There I met 
him in October, 1856, when, with license in my pocket 
I started out in uest of a location to practice law. I 
was through his persuasion that I hung my ethingle 
out at Georgetown. In 1860 he was presidential elec- 
tor on the Douglass ticket in that district, and I wa 
assistant elector on the Bell-Everett ticket. It w 
in that campaign we first eollided. 
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The most impassioued and persuasive plea I heard 
for the preservation of the American Union, when the 
very air Was pregnant with the coming storm of civil 
strife, was made by Mr. Vest in his speech delivered 
at Warrensburg. lle was elected te the legislature 
that summer. . 

At the very opening of that memorable legislature 
he burst upon the public view, a very Prince Rupert, 
with flaming tongue, aro. a sentiment of resist- 
ance to what he conceived to be the encroachments of 
the federal government upon the rights of the state, 
imperiling the institution of slavery. He became the 
foremost debator of that ody, and his fame as a bril- 
liantgorator spread be ad the borders of the state. 

On this issue we separated. He went south at the 
outbreak of the war, lille I went into the Union 
army. At the close of the war.we came together as 
partners in the practice of law, at Sedalia, Mo., which 
relation continued uutil be entered the senate of the 
United States in March, 1579, at which time I was a 
member of the lower house of congress. His career 
as senator is public history. No word of mine ean 
burnish its luster. IT speak rather of bis personal 
traits and mental qualities. 

Ilis temperament was sanguine, his heart was ten- 
der and generous. [iis mind was ‘ta perfect field of 
eloth of gold,” filled with all beautiful imagery, and 
garnished with the richest treasures of literature and 
history. He read every book, accessible, pertaining 
to the swience of government and political economy. 
He garnered the 
of the classics, of Celt 
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most rare and valuable treasures 
ic and Anglo-Saxon literature 
and philosophy. Le was conversant with the writings 
of all the leading publicists and authors on interna- 
tional law. He was miliar with the debates of 
the convention that framed the federal constitution 
and the essays in the Federalist as he was with cur- 
rent polities. He was conversant with all the leading 
decisions of the supreme court expounding the funda- 
mental principles of the constitution. He was famil- 
iar with the biographies of English and American 
statesmen. He had read and mastered all of the best 
in fiction and poetry. Beyond the old masters he 
eared not to go. 

‘lo say that he had read all these is to assert that he 
had retained, digested and assimilated whatever was 
of Wvorthin them. His memory was marvelous, It 
was not a faculty assiduously cultivated at the expense 
of invention and originality. It was a soil, prodigal 
of nature, which never failed of rich fruitage. It re- 
quired no severe labor for him, on cecasion, to ex- 
tract from this vast storehouse whatever was needed 
for application and use. It lay imbedded in no con- 
fused mass, but in perfect order, at his ready com- 
mand, like the weapons of the thoroughly equipped 
warrior. 

_ Tdoubtif the age in which be lived has presented 
a readier or more effective debater at the bar, on the 
hustings orin the forum. In emergency the fires of 
his genius seemed to light up all the channels of his 
mind and heart,so that he could lay bis hand upon 
every weapon stored in the armory of his memory, 
for either offense or defense. And he used them as 
the master of the fence, or as Isocrates the vexing foil. 

This quality of his mind was strikingly manifested 
in the remarkable series of articles recently con- 
tributed by him to the Saturday Evening Post. 
Blind, beyond the capacity to read, his emaciated 
body unable to support him, even in a chair, his phys- 
ica) forces gone, he lay-in his bed, unaided by an 
amanuensis or recourse to memoranda, and thought 


as fs 














\ 





out his subject. When his mind became aglow with 
the matter he asked for a stenographer, the son of an 
old, cherished friend of his early life, and ina voice 
so feeble that the stenographer had to sit close to the 
bed, he dictated, with exactness as to dates, historical 
facts and apposite quotations. When this was done 
scarcely a word or phrase needed correction or revi- 
sion. 





It was thus in court and in the senate in respect of 
his memory and accuracy. He made few notes of the 
testimony in the progress of the trial, and seldom had 
recourse to memoranda in parliamentary debate. The 
construction and diction were so perfect, his words 
sosuited to the thought, it was indeed seldom that his 
part ina day’s running debate in the senate needed 
revision. ‘They were models of good English. 

He never studied an 
Latin grammar at school. 
violated the 
rhetoric, than he? 

It is a common mistake that in the practice of law 
he Was not an industrious student, relying more upon 
faculty of assimilation or intuition, than investigation 
aml induction. While quick perception availed him 
more than any other lawyer Lever knew, he never 
failed, on important questions and occasions, to make 
preparation and work outthe law ofthe case for him- 
self. He knew where to look for the authority, and 
knew when he had found it. Genius, in his case, was 
rot only the faculty of appreciation, but in a pre-em- 
inent degree of discrimination. Had he not been pos- 
sessed with the greater pass on for a political career, 
he would have stood in the forefront of American 
lawyers. He was the most irresistible advoeate be- 
fore ajury I ever heard; while his power of close 
analysis, clear logic, and charming eloquence made 
him equally formidable before the bench. 

His style was ornate, but without floridity. He es- 
chewed all extravaganza, hyperbole and empty, 
rounded periods. He had no model as a speaker. 
Elegance of diction, aptness of language, the breath- 
ing thoughts and burning werd, were his forte. 

In wit he was the equal of She:idan; in repartee as 
dangerous as Curran, and in pungent, biting invective 
he had few superiors. Like his character, his speech 
was direct. There was no circumvention in his char- 
acter, or repetition or monotony in his speeches. He 
quit when he was done, and no plaudits of his audi- 
dence would tempt him to go further. There was 
no studied art or affectation or mannerism. He was 
absolutely natural. And there was, in the days of his 
prime, an indefinable charm in his voice that mes- 
merized his listeners, 

He was an intense partisan. 


English grammar, only the 
Yet, what public speaker 
syntax, 


less rules of etymology and 


Doubtless in his po- 
litical career he experimented with doubtful expe- 
dients for the sake of party success; but neither 
crowns nor offices could tempt him to a policy which 
his judgment and convictions deeply impressed him 
was false in conception and dangerous to the country. 
On more than one oceasion during his senatorial 
career he challenged and refused to follow legislative 
instructions, because his obligation to his oath of of- 
tice, as he interpreted it, would not allow him to obey 
it. And he made no mock heroic display by proffer 

ing a surrender of his commission. Of the same 
quality of independent spirit was almost the last ut- 
terance made by him before his retirement from the 
senate, in which he entered a solemn protest against 
the unreasoning clamor of the day for popular elec- 
tion of the United States senators. He had respect 
for the ancient landmarks of security, established by 
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the fathers of the republic. He took heed rather to | 


the enduring frame of the constitution than the flighty 
pulse of an intoxicated publie sentiment. 

The social side of Mr. Vest’s character was most 
charming. His friendship knew no caste or party 
lines. Among his most devoted friends and ardent 
admirers were his political opponents. Al! men, who 
were close enough to feel the magnetic influence of 
his genius and geniality, paid him generous homage. 
He was at home with the prince and the beggar. He 
was the hail fellow of any social circle he entered, the 
champagne of any intellectual feast where he was a 
guest. He was the most interesting conversationlist 
to whom it was my fortune so long to listen. What 
pearls and gems of thought and sentiment daily 
dropped from his lips! 

Whilethere was vitriol, at times, in his tongue, his 
heart was kindly and tender tothe bottom. Often 
after, under the excitement of debate or the hurrah 
of the hustings, he had almost unmercifully flayed 
some adversary, | have heard him express deep re- 
gret, and he would embrace any opportunity to indi- 
eate it. Age softened the asperities of his temperand 
mellowed his affections. 

His domestic life was singularly felicitous. No 
matter where or how he wandered or however tem- 
pest-tossed his bark in the .voyage, his heart ever 
turned unalteringly to the magnet of his wife’s devo- 
tion. Beautiful, indeed, was their devotion and unity 
for over half a century. To herhe wasa knight with- 
out reproach, a hero without a fault. To him she was 
the peerless princess who lost nothing of her charms 
and graces by the wear of time. There is nothing in 
domestic history, romanee or fiction more touching 
and blessed than the ceaseless vigils and untiring 
ministrations of his frail, !oving wife, and the devotion 
of his daughter, as, month after month, day by day, 
and night by night, they watched over his wasted 
body and fought off the grim monster. 

Among his constituents there were none who were 
so constantly the object of his solicitude and best ef- 
forts as the farmers. He loved their simple habits 
and enjoyed their unaffected friendships. It was his 
wish, as it occurred, that in the cottage he planned 
and built at Sweet Springs, in the richest agricultural 
county in the state, where the luxuriant grass waved 
on the common in sight of his window, and the thickly 
set forest trees cast their grateful shade over his roof, 
he should breathe his last. 

The state he loved so much and served so long and 
well will never see his like again. — Chicayo Law 
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BOOKS RECEIVED. 





The National Bank Act, with all its Amendments, 
Annotated and Explained. By John M. Gould, 
joint author of “Gould and Tucker’s Notes on the 
U. S. Statutes.’? Boston, Little, Brown and Com- 
pany, 1904. Buckram, pp. 304. Price, $8.00, Re- 
view will follow. 

Current Law. A Complete Encyclopedia of New 
Law. Volumes I.and II. George Foster Longs- 
dorf, editor in chief. St. Paul, Minn. Keefe- 
Davidson Company, 1904. Review will follow. 

An Outline of the French Law of Evidence. By Oli- 
ver E. Bodington, B. A. (Lond.), of the Inner Tem- 
ple, Barrister-at-Law, Member of the United States 
Federal Bar; Licencie en Droit de Universite de 
Paris. London: Stevens and Sons, Limited, 119 





*& 120 Chancery Lane. Law Publishers, 1904. Re- 
view will follow. ; 

The [American Digest Annotated, continuing with- 
out omission or duplication the Century Edition of 
the American Digest, 1658 to 1896. 1904 A. A Di- 
gest of all Current Decisions of all the American 
Courts, as Reported in the National Reporter Sys- 
tem, the Official Reports, and elsewhere, together 
with leading English Cases, from October 1, 1903, 
to March 31, 1944, and Digested in the Bimonthly 
Advance Sheets for Deceinber, 1908, February and 
April, 1904 (Nos. 178-180). Preparedand edited by 
the Editorial Staff of the American Digest System. 
St. Paul Minn., West Publishing Co., 1904. Re- 
view will follow. : 

Handbook of the Law of Insurance. By William Rey- 
nolds Vance, Professor of Law in the George Wash- 
ington University, Washington, D. C. St. Paul, 
Minn., West Publishing Co., 1904. Sheep, pp. 697. 
Price, $3.75. Review will follow. 

The Federal Statutes A»notated Containing all the 
Laws of the United States of a General and Perma- 
nent Nature in force on the first day of January 
19038. Compiled under the Editorial Supervision of 
Willian M. McKinney, Editor of the Encyclopedia 
of Pleading and Practice, and Peter Kemper, Jr. 
Vol. [V. Edward Thompson Company, Northport, 
Long Island, New York, 1904. Sheep. Price, $6.00. 
Review will follow. 








HUMOR OF THE LAW. ° 


One of Assistant Attorney-General Beck’s stories at 
the Hardwicke society tiinner in England was espe- 
cially appreciated by the students. A general in the 
civil war applied, at the close of the conflict, for ad- 
mission to the bar of the United States. A com- 
mittee of three examiners reported that he had an- 
swered corectly two-thirds of the questions put to 
him. A judge, astonished at the general’s success, 
asked the chairman of the committee what the ques- 
tions were. ‘‘Well,” he replied, ‘‘the first was, ‘What 
is the rule in Shelly’s case?’ and the answer was 
‘Writing poetry.’ That was not correct. Then we 
asked him what was a ‘contingent remainder’ and a 
‘vested interest,’ and he said he did not know. That 
was correct, and we admitted him.” 
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1. ADOPTION—Parol Contract.—To sustain an oral 
contract to adopt a child, or tomake a will in favor of 
a child, the proof must be so convincing asto leave no 
reasonable doubt as to the contract and its terms.— 
Grantham yv. Gossett, Mo., 818. W. Rep. 895. 

2. ADVERSE POSSESSION — Limitations.—Defendant’s 
testimony that he did not occupy the land in dispute 
with the intention of holding adversely, but that he oc- 
cupied claiming that his father’s deed gave title, held 
not toconclude him from setting up title through ad- 
verse possession.—Layton v. Bailey, Conn., 3% Atl. Rep. 
355. 

3. ADVERSE POSSESSION — What Constitutes. — One 
having a bond fora deed to premises may erect improve- 
ments thereon, and his act in so doing does not put the 
owner on inquiry to determine whether he claims ad- 
versely.—Brownlee v. Williams, Colo., 77 Pac. Rep. 
250. 

4, AGRICULTURE—Failure to Destroy Weeds.—The right 
of an owner of land adjoining a railroad right of way to 
recover a penalty imposed on railroads for permitting 
Johnson grass or Russian thistles to go to seed on their 
right of way does not depend on the railroad company’s 
negligence.—International & G. N. R. Co. v. Shelton, 
Tex, 818. W. Rep. 794. 

5. APPEAL AND ERROR—Abstract.—The law does not fix 
the time within which the translation of the reporter’s 
notes shall be filed in law actions.—Watson v. Dilts, 
Iowa, 100 N. W. Rep. 50. 

6. APPEAL AND ERROR—Amendment of Record after 
Appeal.—As a general rule an amendment of the record 
of atrial court must be made under an order of that 
court and not of an appellate court.— Thomasson v. 
Mercantile Town Mut. Ins. Co., Mo.,81 8. W. Rep. 911. 

7. APPEAL AND ERROR—Delay in Filing Brief.—FaiJure 
of appellant to file his brief in time held to have de- 
prived appellee of a substantial right, justifying dismis- 
sal of the appeal.—Dodd y. Presley, Tex., 818. W. Rep. 
811. 

8. APPEAL AND ERROR—Dismissal.—Where a party has 
collected a judgment in his favor, and by appeal there- 
from incurs the hazard of eventually recovering less, 
his appeal shall be dismissed.—Bechtel v. Evans, Idaho, 
77 Pac. Rep. 212. 

9. APPEAL AND ERROR—Evidence.—Where the court 
reserves its ruling on evidence, and does not pass on 
the objections presented, its admissibility cannot be 
reviewed.—Naas v. Welter, Minn., 100 N. W. Rep. 211. 

10. APPEAL AND ERROR—Memorandum of Costs.—A 
memorandum of costs, filed three days after the filing of 
the remittitur, is filed in due time.—Mabb v. Stewart, 
Cal., 77 Pac. Rep. 402. 

ll. APPEAL AND ERROR—Variance.—A party, to avail 
himself on appeal of a variance, must show that the al- 
leged variance was called to the attention of the trial 
court.—Illinois Terminal R. Co. v. Thompson, IIl., 71 N. 
E. Rep. 328. 

14, ARSON—Unoccupied Private Building.—Where, on 
a prosecution for arson, the building burned was pri- 
vate and unoccupied property, the ownership must be 





proved by the introduction of the deed.—Goldsmith v. 
State, Tex., 818. W. Rep. 710. 


13, ATTORNEY AND OLIENT— Attorney Abandoning 
Case after Reversal.—Velay and refusal of attorney to 
bring his client’s cause to trial after reversal of the 
judgment recovered held to entitle the client to treat 
thecontract as abandoned, and to preclude a recovery 
for past services by such attorney.—Farwell v. Colman, 
Wash., 77 Pac. Rep. 379. 


14. ATTORNEY AND CLIENT—Lunacy Inguisitions.—A 
contract of retainer between attorneys and an insane 
person held not to authorize them to appear for the 
latter at the trial of a lunacy inquisition, or to appeal 
therefrom.—Chase v Chase, Ind., 71 N. E. Rep. 485. 


15. BANKRUPTCY—Failure to Prove Judgment.—A judg- 
ment whichis not provedin bankruptcy proceedings 
wherein the debtor was discharged as a bankrupt, 
ceased to be a claim against cither the bankrupt or his 
estate under Bankr. Act, 1898.—Imhoff v. Whittle, Tex., 
818. W. Rep. 814. 

16. BANKS AND BANKING—Failure to Notify Indorser 
of Non-Payment.—In action against a bank by the 
payee of a note held by the bank for collection for its 
failure to notify an indorser of non-payment, the 
amount of damages depended on the inability of plaint- 
iff to collect from the maker.—Howard vy. Bank of 
Metropolis, 88 N. Y. Supp. 1070. 

17. BILLS AND NOTES—False Representations.—A note 
is avoided by false representations of a character to in- 
duce the maker to believe them, and which are believed 
by him, irrespective of his exercise of ordinary dili- 
gence.—Hall v. Grayson County Nat. Bank, Tex., 8158. 
W. Rep. 762. 

18. BRIBERY—Bribing Jurors.—To support a convic- 
tion, under Rev. St. 1899, § 2043, held not necessary to 
prove an actual tender of the gift offered to a jurorasa 
bribe.—state v. Woodward, Mo., 818. W. Rep. 657. 

19. BURGLARY—Information.—Under Pen. Code, § 1842, 
a conviction tor burglary will net be disturbed because 
it appears it was committed on a day prior to that al- 
leged in the information, where defendant was not 
prejudiced.—State v. Rogers, Mont., 77 Pac. Rep. 293 

20. CANCELLATION OF INSTRUMENT§—Life Insurance 
Policy.—A life insurance company cannot maintain a 
bill to cancel a policy on the ground that {it was ob- 
tained by fulse statements of the insured in his appli- 
cation.—Des Moines Life Ins. Co. v. Seifert, Ill., 71 N. E. 
Rep. 349. 

21. CARRIERS—Authority of Courts over Freight and 
Fare Cnarges.—The courts have no general supervisory 
jurisdiction over the question of freight and passenger 
rates.—Ruritan River R. Co. v. Middlesex & 8. Traction 
Co., N. J., 58 Atl. Rep. 332. 

22. CARRIERS—Burden of Showing no Negligence.— 
Where a carrier for hire undertook to transport prop- 
erty, which was urfbroken when delivered to the car- 
rier, and broken when delivered by the carrier 
the burden was on the carrier to show that the 
injury was not due to negligence.—Hoffberg v. Bumford 
88 N. Y.Supp 940. 

23. CARRIERS—Injury in Alighting from Slowly Mov-, 
ing Car.—Whether a passenger, preparing to disem- 
bark from a slowly moving street car, was guilty of con- 
tributory negligence, was a question of fact.—Denison 
& S. R. Co. v. Johnson, Tex., 818. W. Rep. 780. 

24. CARRIERS—Injury to Cattle in Transit.—-Carriers 
cannot limit their liability for damages resulting from 
their negligence in failing to transport cattle to their 
destination within a reasonable time.—Gulf,C. & S. F. 
Ry. Co. v. Dunman, Tex., 81 S. W. Rep. 789. 

25. CARRIERS—Injury to Passengers. —In an action 
against a street railroad company, for injuries sustained 
by a passenger, it was prejudicial error to strike out 
the evidence of the defendant to the effect that it had 
no record of the accident.—Shadletsky v. New York City 
Ry. Co., 88 N. Y. Supp. 1014. 
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26. CARRIERS—Injury to Passenger While Boarding 
Train.—A railroad company, starting its train while a 
passenger was in position of peril in attempting to 
board,of which it had knowledge, held liab'’e for in- 
juries received by the passenger.—St. Louis South- 
western Ry. Co., of Texas v. Cannon, Tex., 81S. W. Rep. 
Ti8. 

27. CARRIERS—Presumption as to Negligence.—The 
law presumes that one injured while being transported 
by a common carrier was injured by the latter’s negli- 
gence.—Lincoln Traction Co. v. Heller, Neb., 100 N. W. 
Rep. 197. 

28. CARRIERS—Presumption of Negligence.—The fact 
that a passenger is injured by something under the con- 
trol of the carrier is not necessarily prima facie evidence 
of negligence of the carrier.—Allen v. Northern Pac. Ry. 
Co., Wash.,77 Pac. Rep. 204. 

29. CHATTEL MORTGAGES — Subrogation. — Chattel 
mortgagor held to have no right of possession, such as 
to entitle him to maintain conversion against a pur- 
chaser from mortgagee.--Potter v. Lohse, Mont., 77 
Pac. Rep. 419. 

80. CONSTITUTIONAL LAw--Appointment of Guardian. 
—Code Civ. Proc. § 1747, permitting the appointment of 
a guardian of the rerson of a ward without notice to the 
parent, is not invalid as depriving the parent of a val- 
uable right without due process of law.—Jn re Lundberg, 
Cal., 77 Pac. Rep. 156. 


31. CONSTITUTIONAL '.AW — Legislative Interference 
with Political Privileges.—Political privileges, conferred 
on the people by the constitution, are beyond legislative 
interference.—Gemmer vy. State, Ind., 71 N. E. Rep. 478. 


32. CONSTITUTIONAL Law—Proceedings for Commit- 
ment of Insane.—Pub. Aets 1903, p. 321, No. 217, whereby 
the probate judge may not make an order admitting 
one to an insane asylum, except on the certificate of 
two reputable physicians, is not unconstitutional as a 
deprivation of vested rights.—Grinky v. Durfee, Mich., 
100 N. W. Rep. 171. 

33. CONSTITUTIONAL LAW—Regulating Bill Boards.— 
Where the control attempted to be exercised over pri- 
vate rights is in excess of that essential to effectuate 
such legitimate authority, it deprives the owner of his 
property without due process of law.—City of Passaic 
v. Paterson Bill Posting, Advertising & Sign Painting 
Co., N.J., 58 Atl. Rep. 343. 

34. CONSTITUTIONAL LAW—State Board of Medical Ex- 
aminers.—Under Const. Art. 20,§ 4, the appointment of 
officers authorized to be made by the legislature may by 
it be delegated to some other body.—£z parte Gerino, 
Cal., 77 Pac. Rep. 166. 

35. CONTRACT—Champerty.—A contract by an attorney 
to prosecute a suit for a contingent fee and to pay the 
necessary disbursements held valid.—Smits v. Hogan, 
Wash., 77 Pac. Rep. 390. 


36. CONTRACTS—Gambling Note.—Rev. St. 1899, § 3427, 
which declares notes to be void Where the considera- 
tion is money won at gambling, is not unconstitutiofal, 
as impairing the obligation of contracts.—Higginbotham 
v. McGready, Mo., 818. W. Rep. 882. 


37. CORPORATIONS— Duty of Director in Purchasing 
Stock.—A director of a corporation, having a peculiar 
knowledge of the conditon of its affairs before he can 
rightfullly purchase the stock of one not in its manage- 
ment, must inform him of the true condition of the cor- 
porate affairs.—Stewart v. Harris, Kan., 77 Pac. Rep. 
277. 

38. CORPORATIONS — Parties to Action Compelling 
Transfer of Stock.—In action by pledgee of stock, 30 
years after the pledge, and after death of ph dgor, to 
compel corporation issuing stock to transfer the same, 
representatives of decedent are necessary parties. — 
Wadlinger v. First Nat. Bank, Pa., 58 ‘Atl. Rep. 359. 

39. CORPORATIONS—Sale of Assets.— A transfer of all 
the assets and franchises of a corporation to a corpora- 
tion composed of the same persons as those holding a 





majority of stockjin the vendor corporation held.fraudu- 
entas against the latter .—Hindsjv. Fishkill & Matteawan 
Equitable Gas Co., 88 N. Y. Supp. 954. 

40. CRIMINAL LAW—Malice Defined.—Malice denotes a 
wrongful act done without just cause or excuse.—Con- 
nell vy. State, Tex., 81S. W. Rep. 746. 

41, CRIMINAL TRIAL —Aiding and Abetting Homicide. 
—Where defendant was present at the scene of the 
homicide, his concealment of the offense or failure to 
report it would not make himfguilty of any offense.— 
Monroe v. State, Tex., 815. W. Rep. 726. 


42, CRIMINAL TRIAL—Argument of Prosecuting Attor- 
ney.—The prosecuting attorney, in his argument in a 
criminal case, cannot indulge in inflammatory remarks. 
—Mason Vv. State, Tex., 818. W. Rep.718. 


43. CRIMINAL TRIAL—Burglary. — The fact that de- 
fendants in a prosecution for burglary were seen in 
irons on several occasions by some of the jurors before 
the court convened held not cause for reversal.—Hauser 
v. People, Ill.,71 N. E. Rep. 416. 

44, CRIMINAL TRIAL — Failure to Tender Correct 
Charge .—In a misdemeanor case, it is the duty of ac- 
cused to tender the court a correct charge before he can 
complain of the refusal thereof.—Loessin v. State, Tex., 
81 8. W. Rep. 715. 

45. CRIMINAL TRIAL—Handcuffing Witness in Presence 
of Jury —Action of deputy sheriff in putting handcuffs 
on a witness for defendant in a criminal trial held ‘not 
misconduct prejudical to defendant.—People v. Metz- 
gar, Cal.,77 Pac. Rep. 155. 


46. CRIMINAL TRIAL—Judicial Notice of System House 
Numbering.—The court cannot take judicial notice of a 
system employed by cities in numbering houses, nor 
whether there are buildings on certainlots and blocks. 
—State v. Rogers, Mont., 77 Pac. Rep. 293. 

47. CRIMINAL TRIAL—Keading Testimony of Deceased 
Witness —On acriminal prosecution, held not error to 
permit the stenographer who took down the testimony 
of a deceased witness on a former trial to read such 
testimony in evidence, under Ky. St. 1903, § 4643, rela- 
tive to admissibility of testimony given on a former 
trial.—Fuqua v. Commonwealth, Ky., 818. W. Rep. 923. 

48. CRIMINAL TRIAL—Transcript of Testimony.—The 
failure of the reporter to make a comparison with his 
notes of the longhand transcript done at his dictation 
by an assistant does not show that the statement of the 
testimony contained in the transcript is incorreet.— 
People v. Buckley, Cal., 77 Pac. Rep. 169. 

49. CRIMINAL TRIAL —Voidable Sentence.—One who 
procures a voidable sentence to be set aside may then 
be sentenced, though he may have served part of the 
voidable sentence.—State v. Tyree, Kan., 77 Pac. Rep. 
290. 

50. CRIMINAL TRIAL—Waiver of Argument.— Where 
the attorney for the people had closed his argument, 
the attorney for accused had aright to waive his argu- 
ment.—Cunningham v. People, Ill., 71 N. E. Rep. 389. 


51. CURTESY — Conveyance to Wife and Her Bodily 
Heirs.—A deed from husband to wife to her sole and 
separate use, discharged from all his control and lia- 
bilities, with full power in her to sell, convey, or mort- 
gage, deprives him of the right to the estate by curtesy. 
—Bingham v. Weller, Tenn.,81S. W. Rep. 843. 

52. DAMAGES — Defective Sidewalks.—In an action 
against a village for injuries because of a defective side- 
walk, held proper to exclude evidence that plaintiff was 
in the habit of becoming intoxicated.— Hunter v. Village 
of Durand, Mich., 100 N. W. Rep. 191. 

53. DAMAGES—Expense of Physician’s Services.—The 
value of a physician’s services is not a proper element 
of damages to an infant.—Koehler v. Interurban St. Ry. 
Co., 88 N. Y. Supp. 1056. 

54. DAMAGES — Instructions in Passenger Elevator 
Case.—In an action for death caused by alleged negli- 
gent operation ofa passenger elevator, error ininstruc 
tion on the duty devolving on defendant held cured by 
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subsequent instructions.—Masonic Fraternity Temple 
Ass’n v. Collins, I11.,)71 N. E. Rep. 396. 

55. DAMAGES — Wrongful Expulsion from Public Re- 
sort.—In an action for the wrongful exclusion of a per- 
son from a place of public resort, mental suffering isa 
proper subject for consideration inthe estimation of 
damages.—Davis v. Tacoma Ry. & Power Co., Wash., 77 
Pac. Rep. 209. 

56. DEATH—Insurance as an Abatement of Damages.— 
A mortuary benefit a¢eruing to plaintiffs as beneficiaries 
in an insurance policy presents no ground for an abate- 
ment of the pecuniary loss occasioned by the death of 
their intestate.—Illinois Cent. R. Co. v. Prickett, Ill.,71 
N. E. Rep. 435. 

57. DEEDS—Mala Fides.—A deed to defendant by his 
foster sister, a woman of weak mind, held void for de- 
fendant’s fraud and imposition.—Walker vy. Shepard 
1ll.,71 N. E. Rep. 422. 

58. DESCENT AND DISTRIBUTION—Division of Estate.— 
Where intestate died, leaving no heirs but his sisters 
and a mother, his interest in certain real estate was 
divisible into eighths, and not sixths. — Cronkhite v 
Strain, Lll., 71 N. E. Rep. 392. 

59. DISCOVERY — Dissolution of Partnership.—In an 
action to set aside an agreement dissolving a partner- 
ship, held that a portion of an order for an inspection of 
books, providing for an accountant selected by the 
court, should be stricken out.—Cohn v. Hessel, 85 N. Y. 
Supp. 1057. 

60. DISORDERLY CONDUCT—Shadowing by Private De- 
tective.—Shadowing by private detective held not offen- 
sive or disorderly act, within Pen. Code, § 675.—People v. 
Weiler, N. Y.,71 N. E. Rep. 462. 

61. DIVORCE — Refusal to Follow Husband to Home 
Provided.—A wife who willfully refuses to follow her 
husband tothe home provided by him cannot obtaina 
divorce because he fails to provide for her while she re- 
fuses to reside with him.—Roby v. Roby, Idaho, 77 Pac. 
Rep. 213. 

62. ELECTIONS—Contest.—On an election contest, the 
question whether the ballots were shown to have been 
so guarded as to preclude suspicion that they were not 
in their original condition was one largely within the 
discretion of the trial court.—Trafton v. Quinn, Cal., 77 
Pac. Rep. 164. 

63. EMINENT DOMAIN — Damage to Land Not Taken.— 
In condemnation proceedings, on the issue of damage 
to land not taken, evidence of benefits to other land sim- 
ilarly situated held properly excluded.—Illinois, I. & M. 
Ry. Co.v. Freeman, IIl., 71 N. E. Rep. 444. 


64. EMINENT DOMAIN — Description of Premises in 
Condemnation Proceedings.—Where, in condemnation 
proceedings, defendant suffers default, he admits the 
facts shown by a nmiap annexed to and made a part of 
the complaint by reference. — Hollister v. State, Idaho, 
77 Pac. Rep. 339. 

65. EMINENT DOMAIN — Ordinance Prohibiting Sign 
Boards.—An ordinance forbidding the erection of signs 
on private property, without regard to whether they are 
dangerous, is invalid, as appropriating private property 
to public use without compensation.—Bill Posting Sign 
Co. vy. Atlantic City, N. J., 58 Atl. Rep. 342. 

66. Equity — Evidence Given on Cross-bill.—Refusal 
of the court to permit the evidence of the witness given 
on the trial of the issues raised by across-bill to be read 
on the trial of the issues raised by the bill held not er- 
ror.—Beamer y. Morrison, Il].,71 N. E. Rep. 402. 


67. EVIDENCE—UCoupon Book an Evidence of Indebt- 
edness.—A coupon book sold by a merchant toa cus- 
tomer held an indebtedness evidenced by entry in 
books, within the rule admitting entries made in books 
of original entry.—Rogers vy. U’Barr & Dinwiddie, Tex., 
81S. W. Rep. 750. 

68. EVIDENCE—Court Records.—Court records are in- 
admissible in evidence, without other proof of identifi- 
cation than the word of counsel offering them that they 
are the originals.—Azzara v. Waller, 88 N. Y. Supp. 1040. 





69. EVIDENCE — Execution Sale.—A purchaser at exe- 
cution sale held not entitled to possession of real estate 
prior to the expiration of the period of redemption.— 
Mau, Sadler & Co. vy. Kearney, Cal., 77 Pac. Rep. 411. 

70. EVIDENCE — Non-expert Evidence on Boiler Ex- 
plosion.—In an action for death by an explosion, non- 
experts may testify that the breaks and cracks in the 
broken stay bolts of the boiler had the appearance of 
being old ornew breaks.—Illinois Cent. R. Co. v. Prickett, 
Ill., 71 N. E. Rep. 435. 

71. EVIDENCE—Parol Testimony te Explain Lease.— 
Parol evidence held admissible, in an action on a lease, 
to explaim the purpose for which the property was 
leased, together with its condition and description.— 
Landt v. Schneider, Mont., 77 Pac. Rep. 507. 

72. EVIDENCE—Supplies Furnished Wife Living Apart. 
—Declaration of a wife that supplies were delivered to 
her, not a part of the transaction, held inadmissible, as 
againstthe husband living apart from his wife, to show 
delivery.—Meyer v. Jewell, 88 N. Y. Supp. 972. 

73. EVIDENCE—Varying Written Contract by Parol.— 
Where a contract of sale of a business omitted reference 
to a leasehold interest, evidence showing the purchase 
of the lease held admissible, as being independent and 
collateral to the portion which was reduced to writing. 
—Sathre v. Rolfe, Mont., 77 Pac. Rep. 431. 

74. EXCEPTIONS, BILL OF—Mandamus to Compel Sign- 
ing.—Where, in equity, the facts have been contested, 
the trial court will not be required by mandamus to sign 
a bill of exceptions which omits the evidence.—State 
v. Jarrott, Mo., 81S. W. Rep. 876. 

75. EXECUTION—Redemption by Creditors.—A redemp- 
tion from an execution sale by a judgment creditor 
transfers to the redeeming creditor the rights of the 
creditor from whom he redeems.—Roose v. Gove, Colo., 
77 Pac. Rep. 246. 

76. EXECUTION—Tender of Purchase Money.—Ina suit 
by one claiming under execution debtor to set aside a 
sale of lands made under the execution, held not neces- 
sary that complainant should tender the amount paid 
at the sale.—Cox v. Spurgin, Ill., 71 N. E. Rep. 456. 

77. EXECUTORS AND ADMINISTRATORS—Decree of Dis- 
tribution.—That a decree of distribution by the probate 
court may be binding on pérsons claiming a share 
therein, it is unnecessary forthe administrator to give 
any other notice than that provided for in Gen. St. 1901 
§ 2957.—Scruggs Vv. Scruggs, Kan., 77 Pac. Rep. 269. 

78. EXECUTORS AND ADMINISTRATORS—Grant of Let- 
ters not Conclusive as to Widowhood.—A grant of let- 
ters of administration to an alleged widow is not con- 
clusive in a fcollateral proceeding as to the fact of 
widowhood,—Phillips v. Heraty, Mich., 100 N. W. Rep. 
186. 

79. EXECUTORS AND ADMINISTRATORS — Validity of 
Sale where Administratrix Purchased.—A sale by an 
administratrix, at which she purchased the land, was 
vyoidable only, and where the price accounted for ex- 
ceeded the real value of the land, it might be ratified by 
thé heirs by acquiescence.—Mason v. Odum, IIl., 71 N. E. 
Rep. 386. 

80. FALSE IMPRISONMENT—Subsequent Confession of 
Guilt.—In an action against a sheriff for false imprison- 
ment on acriminal charge, plaintifi’s subsequent con- 
fession of guilt held admissible in mitigation of dam- 
ages.—Friesenhan v. Maines, Mich., 100 N. W. Rep. 172. 

$1. FALSE PRETENSES—Swindling Life Insurance Com- 
pany by Pretense of Death.—Anindictment for swind- 
ling a life insurance company by pretense of death, 
whereby the benificiary collected a judgmentin an ac- 
tion on the policies, held not to state an offense, under 
Pen. Code 1895, art. 943.—Hunter v. State, Tex., 81 8. W. 
Rep. 730. 

82. FIRE INSURANCE—Where Payable to Tenant of Lif€ 
Estate.—Where a fire policy is payable to one having a 
life estate, incase ofa loss the remaindermen are en- 
titled to the excess over the value of the life estate.— 
Grant v. Buchanan, Tex., 818. W. Rep. 820. 
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83. FRAUDS—Materiality of Representations. —In an 
action for deceit, the question as to what were and what 
were not material inducements to the transaction is one 
for the jury.—Kehl v. Abram, IIl., 71 N. E. Rep. 347. 

84. FRAUDULENT CONVEYANCE—Homestead.—A vol- 
untary conveyance ofan interest in a homestead by a 
child not occupying it to the widow, in fraud of creditors 
of such child, will be setaside.—Hollinger v. Boatman’s 
Bank, Kan ,77 Pac. Rep. 263. 

85. GUARANTEE — Notice of Acceptance Essential. — 
Where guarantors have no communication with the sel- 
ler of goods, except through the principal, notice of the 
acceptance of the guaranty may be given through the 
same agency.—Pearsell Mfg.Co. v. Jeffreys, Mo., 81S. W. 
Rep. 901. 

86. HIGHWAYS—Gravel Rode Election.—The voters at 
a gravel road election may be compelled to testify 
whether they voted for oragainst the construction of 
the road, in the absence of a contrary statutory provis- 
ion.—Stribin v. Lavengood, Ind., 71 N. E. Rep. 494. 

87. HOMESTEAD—Foreclosure of Mortgage.—A judg- 
ment foreclosing a mortgage executed by a married 
woman, rendered in a suit in which her husband was 
not a party, held yoid, and no bar to subsequent action 
to foreclose.—Ludwig v. Murphy, Cal., 77 Pac. Rep. 150- 

88. HOMESTEAD—Judgment Liens.—That property to 
which defendants held title and occupied as their home- 
stead was not paid for did not affect their homestead 
rights, except as against the vendoror the holder of a 
prior lien.—Powars v. Palmer, Tex., 81 S. W. Rep. 817. 

89. HOMICIDE — Dying Declarations. — Reference of 
witness and of commonwealth’s attorney on a prosecu- 
tion for murder to a writing not admissible as a dying 
declaration held -not prejudicial.—Fuqua v. Common- 
wealth Ky., 818, W. Rep. 923. 

90. HOMICIDE — Evidence. — A statement made by 
deceased regarding defendant’s daughter, but not com- 
municated to defendant before the killing, held prop- 
erly excluded.—McVey v. State, Tex ,815. W. Rep. 740. 

91. HOMICIDE—Intent.—In homicide, the intent to take 
life must appear, where the weapon was not ofa deadly 
character, in which case the court should charge Pen. 
Code 1895, art. 717.—Connell v. State, Tex., 81S. W. Rep. 
746. 

92. HOMICIDE—Manslaughter.—In homicide, where 
the issue is presented, it is necessary for the court to 
distinguish m its charge between murder in the second 
degree and manslaughter.—Connell v. State, Tex. 81 8, 
W. Rep. 746. 

93. HUSBAND AND WIFE—Ejectment.—Where laud of 
the wife is conveyed in } artition to her husband, the 
question of intent on the part.of the wife to give such 
interest to her husband is for the jury.—Carter  v. 
Becker, Kan., 77 Pac. Rep. 264. 

94. HUSBAND AND WIFE—Liability of Husband When 
Living Apart.—Where a husband was living apart from 
his wife, and furnished her alimony suflicient for her 
needs, he was not liable to tradesmen for supplies fur- 
nished without notice that they were living apart.— 
Mever v. Jewell, 88N. Y. Supp. 972. 


95. HUSBAND AND WIFE—Presumption as to Commu- 
nity Property.—The presumption that property con- 
veyed to a wife is community property may be overcome 
by proof showing that it is the wife’s separate property. 
—Hames v. State, Tex., 81S. W. Rep. 708. 

9. INJUNCTION—Abutting Owner’s Rights in Park.— 
Owners of property abutting on land dedicated and ac- 
cepted as a public park are entitled to enjoin the mu- 
nicipality from using a portion of the park for a high- 
way, though they show no damage to their lots result- 
ing from such use.—Village of Riverside v. Maclean. 
Ill., 71 N. E. Rep. 408. 

97. INTEREST—Contribution Between Sureties.—Sure- 
ties, suing for contribution, held not entitled to interest 
until the amount of the liability was fixed by the trial 
court.—Bull v. Rich, Minn!, 100 N. W. Rep. 213. 





98. JUDGMENT—Action to Recover Land.—In an ac- 
tion against a city to recover possession of land, held 
proper to exclude proceedings pending to appropriate 
the property in question for public purposes.—Trotter 
v. Town of Stayton, Oreg., 77 Pac. Rep. 395. 

99. JUDGMENT—Ambiguous Decree.—Where the decree 
rendered on appeal in a suit in equity is ambiguous, 
the opinion may be examined to determine what point 
was actually deciaed, for the purpose of détermining 
the extent of the decree as res judicata.—Gentry vy. Pa- 
cific Live Stock Co., Oreg., 77 Pac. Rep. 115. p 

100. JUDGMENT — Res Judicata. —A judgment in a 
former suit is not res judicata, unless the same issue was 
involved and both actions are between the same par- 
ties. — Hamilton Nat. Bank v. American Loan & Trust 
Co., Neb., 100 N. W. Rep. 202. 

101. JuURY—Challenge for Cause —In a prosecution for 
perjury, overruling defendant’s chaltenges of jurors for 
cause held reversible error, under the statute declaring 
unqualified opinion ground of challenge for cause.—State 
v. John, Iowa, 100 N. W. Rep. 193. 

102. JURY—Foreclosure of Laborer’s Lien.—Where, in 
an action to enforce a laborer’s lien, it is shown that 
there is a demand for affirmative relief, either party 
held entitled to a jury trial on that issue.—Robertson vy. 
Moore, Idaho, 77 Pac. Rep. 218. 

103. LANDLORD AND TENANT — Completion of Leased 
Premises.—There is an implied obligation that leased 
premises shall be completed and ready for oecupancy at 
the commencement of the term.—Paul B. Pough & Co. 
v. Cerimedo, 88 N. Y. Supp. 1054. 

104. LANDLORD AND TENANT—Non-payment of Rent.— 
That a lease provided for re-entry on non-payment of 
rent held not to preclude the landlord from maintaining 
summary proceedings.—Fleishauer y. Bell, 88 N. Y. Supp. 
922. 

105. LANDLORD AND TENANT — Su dstituted Tenant.,— 
Mere proof that a third person furnished money toa 
lessee to pay his rent is not sufficient to show that the 
landlord has accepted the third person as his lessee.— 
Ely v. Winans, 88 N. Y. Supp. 929. 

106. LARCENY — Consent of Owner Fraudulently Ob- 
tained.—Where a person, induced by a conspiracy to 
bet, consented to the taking of the money lost by him, 
his consent, though fraudulently obtained, prevented 
larceny.—Hindman Vv. State, Ark., 815. W. Rep. 836. 

107. LEASE —Conditions Precedent. — One who did not 
perform a condition precedent to a right of possession 
under a lease was not entitled to retain possession.— 
Frank v. Stratford-Handcock, Wyo.,77 Pac. Rep. 184. 

108. LIBEL AND SLANDER—W ords Imputing @rime.—In 
an action for slander, itis po defense that defendant did 
not intend to charge plaintiff with the crime imputed by 
the words used.—Short v. Acton, Ind., 71 N. KE. Rep. 505. 

109. LIMITATION OF ACTIONS—Amended Declaration,— 
Where the original declaration tails to state a cause of 
action, an amended declaration, filed after the lapse of 
the period of limitation, cannot relate back to the orig- 
inal summons.—Mackey vy. Northern Milling Co., IIL, 71 
N. E. Rep. 448. 

110. LIMITATION OF ACTIONS — Burden of Proving.—A 
creditor, asserting that the bar of limitations to his claim 
has been removed by payments on the claim, has the 
burden of proving the payments.—Gregory v. Filbeck’s 
Estate, Colo., 77 Pac. Rep. 369. 

111. LIMITATION OF ACTIONS — Married Women.—Ac 
tion to try title to real estate held barred by limitation 
under the old statute as to married women.— Broom v. 
Pearson, Tex ,81 8. W. Rep. 753. 

112. LIMITATION OF ACTIONS — Pleading Statute.—The 
bar of the statute of limitations cannot be raised by 
general demurrer on the ground that the complaint does 
not state facts sufficient to constitute a cause of action, 
—Chemung Min. Co. v. Hanley, Idaho, 77 Pac. Rep. 226. 

113. LIMITATION OF ACTIONS — Tolling the Statute by 
Part Payment.—It is the payment of a portion of a debt 
which tolls the Statute of limitations, ind not the actual 
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indorsement on the instrument evidencing the debt.— 
Hastie v. Burrage, Kan., 77 Pac. Rep. 268. 

114. MANDAMUS — Command for Relief in Excess of 
Right.—The incinsion in the mandatory clause of an 
alternative writ of a command for greater relief than 
relator is entitled to held to render the same insufficient 
as against demurrer or motion to quash.—State v. Con- 
nersville Natural Gas Co., Ind., 71 N. E. Rep. 483. 

115. MASTER AND SERVANT — Defective Hand-car.—A 
handcar used by a railroad company to transport its la- 
borers cannot be held, as a matter of law, to be ipso facto 
a tool used by employees, so as to relieve the company 
from inspecting it.—Chicago, |. & L. Ry. Co. v. Tackett, 
Ind.,71 N. BE. Rep. 524. 

116. MASTER AND SERVANT—Iojurv by Fall of Freight 
Hlevator.—In an action for injurics to servants by the 
fall of a freight elevator, proof of the happeningof the 
accident held insuflicient to establish the master’s 
negligence —Droney v. Doherty, Mass., 71 N. E. Rep. 547. 

117. MASTER AND SERVANT — Injury to Brakeman by 
Contact with Telegraph Pole.—A railroad brakeman, in- 
jured by contact with a telegraph pole placed between 
the tracks, held not chargeable with contributory negli- 
gence.—Lllinois Terminal R. Co. vy. Thompson, I1., 71 N. 
EK. Rep. 328. 

118. MASTER AND SERVANT — i’ronnse to Repair.—Giv- 
ing notice to the superintendent of « defect in an appli- 
ance does not excuse the servant for assuming the risk, 
in the absence of a showing that be relied on any state- 
ment of the superintendent. — Daily v. Fiberloid Co., 
Mass., 71 N. E. Rep. 554. 

119. MECHANIC'S LIEN — Description of Property.— 
Where a mechanic's lien notice properly deseribed the 
building and improvement, it was not fatally defective 
because it also describes more land than the claimant 
was entitled to charge with the lien —Western Iron 
Works v. Montann Pulp & Paper Co., Mont., 77 Pac. Rep. 
41%. , 
120. MINES AND MINERALS — Fellow Servants.—A coal 
miner held nota fellow servant with the engineer, who 
operated the moving of the cage on which the miners 
are carried up and down the shaft.—Spring Valley Coal 
Co.v. Patting, IL, 71 N. E. Rep. 471. 

121. MINES AND MINERALS—Forfeiture of Oi) Lease.— 
Where the lessor of oil lands demanded a forfeiture ata 

ime when she was not entitled thereto, such demand 
did not operate as a notice to start drilling operations.— 
Consumers’ Gas Trust Co. v. Ink, Ind., 71 N. E. Rep. 477. 

122. MINES AND MINERALS — Owner of Surface.—The 
presumption that an owner of the surface is also the 
owner of the ores under it held not overcome by certain 
evidence.—Heinze y. Boston & M. Consol. Copper & Sil- 
ver Min. Co., Mont., 77 Pac. Rep. 421 

423. MINES AND MINERALS — Sn)sidence.—Where the 
owner of land is deprived of the necessary support by 
the removal of mineral under the land, though under the 
most approved system of mining, the person removing 
it must respond in damages.—Lloyd v. Catlin Coal Co., 
Ill., 71 N. E. Rep. 335 

124. MONOYOLIES—Sale of by Product.—A corporation 
manufacturing gas and accumulating coke in large 
quantities can lawfully contract with a coal company to 
deliver to it allits accumulations of coke, and not to 
dispose of the same toanyo her person or company.— 
State v. St. Paul Gaslight Co., Minn., 100 N. W. Rep. 216. 

125. MORTGAGES — Power of Sale. — Independently of 
equitable defenses, there is no limitation on the time 
when a mortgage may be foreclosed by advertisement 
under power of sale given therein as part of the security. 
—Stevens vy. Osgood, S. Dak., 100 N. W. Rep. 161. 


126. MORTGAGES — Time Within Which to Foreclose.— 
A holder of a valid mortgage licn has an absolute right 
to foreclesure by action within four years from the ac- 
crual of his cause of action, irrespective of laches.—Lud- 
wig v. Murphy, Cal.,77 Pac. Rep. 150. 

127. MUNICIPAL CORPORATIONS — Construction of 
Sewers.—A city council, in establishing a sewer district 








and determining its boundaries, is exercising legislative 
power having its originin the taxing power.—Wolff v. 
City of Denver, Colo., 77#’ac. Rep. 364. 

128. MUNICIPAL CORPORATIONS — Ordinance Regulat- 
ing Bill Boards.—Laws 1903, ch. 240, p. 513, authorizing 
the common council of cities to regulate bill boards, 
does not authorize the prohibition of all signs.—City of 
Passaic v. Paterson Bill Posting, Advertising & Sign 
Painting Co., N. J.,58 Atl. Rep. 343. 

129. MUNICIPAL CORPORATIONS—Street Improvements. 
—A city contract authorizing defendant to lower curb- 
stones along a street held not to authorize him to negli- 
gently patch up the crevices between the curb as reset 
and the edges of the flags.—Schan v. Uvalde Asphalt 
Pav. Co., 88 N.Y. Supp. 1045, 


150. NEGLIGENCE — Guarding Elevator. — The negli- 
gence of the owner of a public building in allowing the 
door to an elevator shaft to be left partially open held 
not the proximat¢g cause of the injuries sustained to one 
falling down the elevator shaft.—Claypool v. Wigmore, 
Ind., 71 N. E. Rep. 509. 

131. NEGLIGENCE—Ice and Snow on Steps.—The owner 
of an apartment house held not liable for injuries caused 
by an uneven deposit of ice and snow on steps.—Lauf- 
ers- Weiler v. Borchardt, 88 N. Y. Supp. 985. 

132. NEGLIGENCE—Identity of Defendant.— Where, in 
an action for negligence in the handling of a scow, 
plaintiff fails to show that a defendant had any interest 
jin the scow, the judgment against him cannot be sus- 
tained.—Dooley v. Healy, 88 N. Y. Supp. 965. 

133. NEGLIGENCE—Verdict.—A court properly refuses 
to enter judgment ona verdict not agreed to by all the 
jurors.—Lincoln Traction Co. v. Heller, Neb., 100N. W, 
Rep. 197. 

134. NEW TRIAL— Abuse of Discretion.—In action on a 
note, setting aside a verdict for defendant and granting 
plaintiff anew trial on the ground of insufficiency of the 
evidence held not an abuse of discretion.—Kunz vy. Din- 
neen, S. Dak., 100 N. W. Rep. 165. 

135. NEW TRIAL — Service of Notice.—In an equity 
case, a party intendlng to move for a new trial must file 
and serve on the adverse party a notice stating the 
grounds of the motion within 10 days after notice of the 
decision.—Spencer v. Hersam, Mont., 77 Pac. Rep. 418. 


126 NUISANCE—Railroad Yards.—The use of land bya 
railroad company for yard purposes held a private use, 
for which a person injured thereby may sue for dam- 
ages.—Missouri, K. & T. Ry. Co. of Texas v. Anderson, 
Tex., 81S. W. Rep. 781. 

147. PARTITION—Solicitor’s Fees.— Where a bill for 
partition omits necessary parties, so that defendants 
properly employed counsel to protect their interests 
they should not be compelled to pay a share of the fees 
of complainant’s solicitor.—Wachter v. Doerr, Ill.,71N. 
E. Rep. 401. 

138, PERPETUITIES — Charitable Bequests. — Under 
Burns’ Ann. St. 1901, § 3382, a devise creating a trust to 
continue for 30 years, and directing its disposition at the 
expiration of the period, is void.—Philips v. Heldt, Ind., 
71 N. E. Rep. 520. 

139. PHYSICIANS AND SURGEONs — Examination to 
Practice Medicine.—Act Feb. 27,1901 (St. 1901, p.56, ch. 
51) § 5, relating to certificates to practice medicine, 
merely requires that standard of scholarship of appli- 
cant shall be equal to the standard required by associa- 
tion of American schools.—£z parte Gerino, Cal , 77 Pac, 
Rep. 166. 

140. PRINCIPAL AND AGENT— Authority to Extend 
Lease.—A letter written by two of three lessors of cer- 
tain property held in admissible to show that one of 
them had authority to extend the lease as agent of 
another.—Landt v Schneider, Mont., 77 Pac. Rep. 307. 

141. PRINCIPAL AND AGENT—Del Credere Factors.— 
Entries in the books of agents, which were never 
brought to the notice of their principals, constitute 
neither a contract between the parties ncr a modifica- 
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tion ofan existing one.—Cushman v. Snow, Mass , 71 
N. E. Rep. 529. 

142. PRINCIPAL AND AGENT—Unauthorized Acts of 
Agent.—Conduct of the receivers of a brewing company 
in accepting benefits of the unauthorized act of a col- 
lector in procuring at considerable expense a bond for 
a customer held not a ratification of the agent’s act.— 
Offerman v. Reich, 88 N. Y. Supp. 936. 

143. PROHIBITION—Change of Venue.—An order deny- 
ing a motion forachange of venue can be reviewed 
only on appeal from final judgment, and not on an ap- 
plication for a writ of prohibition. —State v. District 
Court of Second Judicial Dist., Mont., 77 Pac. Rep. 315. 


144. PUBLIC LANDS—Location of Grant.—On an issue 
as to the location of theexterior linesof a land grant, 
held, that the evidence introduced by defendant was 
insufficient to overcome the prima facie case made by 
plaintiff.—Eastern Oregon Land Co. v. Andrews, Ore., 
77 Pac. Rep. 117. 

145. RAILROADS — Burden of Proving Negligence. 
—In an action against a railroad company by an 
employee for personal injuries, the burden of proving 
negligence of the defendant was on the plalntiff.—Cully 
v. Northern Pacific Ry. Co., Wash., 77 Pac. Rep. 202. 


146. RAILROADS—Discovered Peril.—Where the peril 
of a trespasser on the track was discovered too late to 
stopthe train,the railway company was not liable.— 
Houston & T. C. R.Co. v. Ramsey, Tex., 81 S. W. Rep. 
825. 

147. RAILROADS— Frightening Horses. — A railroad 
company, having a track adjoining a highway, is not re- 
sponsible to travelers whose horses become frightened 
by the appearance of trains prudently operated.—Fares 
v. Rio Grande Western R. Co., Utah, 77 Pac. Rep. 230. 


148. RAILROADS—Death Due to Boiler Explosion. — A 
railroad company, in an action for death by a boiler 
explosion, may prove the general custom of well-regu- 
lated and prudently managed railroad companies as 
to the time and manner ofinspecting their engines and 
boilers.—Illinois Cent. R. Co. v. Prickett, Ill., 71 N. E. 
Rep. 435. 

149. RAILROADS—Digging up Streets for Purpose of 
Repair.—A city ordinance forbidding the digging up of 
any street, held not to prevent a railroad company from 
opening without a license the surface within astreet 
crossing for making repairs.—New York Cent. & H. R. 
R. Co. v. City of Cambridge, Mass., 71 N.E. Rep. 557. 


150. RAILROADS—Im material Allegations in Personal 
Injury Case.—Where plaintiff was lawfully on a locomo- 
tive at the time of the injury, it was not necessary for 
him to prove an immaterial allegation of his declara- 
tion that he was in the performance of his duties.— 
East St. Louis Connecting Ry. Co. v. Altgen, Ill., 71 N. 
E. Rep. 377. 


151. RAILROADS—Injury While Unloading Car on Sid- 
ing.—One engaged in unloading corn from a car which 
was standing on a siding did not assume the risk of in- 
juries caused by a train backing against the car without 
warning.—St. Louis Southwestern Ry. Co. of Texas v. 
Kennemore, Tex.,81 8S. W. Rep. 802. 


152. RECEIVER—Accounting.—Rights of receiver in the 
balance of funds in his possession for the services rend- 
ered properly chargeable against the executrix, to 
whom balance was payable, determined.—Jn re Kays- 

-er’s Estate, Minn., 100 N. W. Rep. 214. 


153. SALES—Delivery of Live Stock.—Where range 
stock is sold, the gathering together ofthe stock and 
turning it into the inclosed pasture of the purchaser is 
a sufficient delivery. — Woods Vv. Faurot, Okla., 77 Pac. 
Rep. 348. 

154. SALES—Express Warranty Surviving Acceptance 
of Machine.—Where a machine was sold upon an ex- 
press warranty that it would perform certain work, 
the warranty survived acceptance of the machine.— 
Tansley v. Higgins, 88 N. Y. Supp. 1009. 





155. SALES — Fraud of Salesman. — An illiterate pur- 
chaser of articles under written contract held estopped 
by his failure to inform himself ofits contents from 
avoiding the contract because of ignorance, but not pre- 
cluded from showing that he was induced to sign 
through fraud.—Wilson, Close & Co. v. Pritchett, Md., 
58 Atl. Rep. 360. 

156. SALES—Memorandum.— Where a memorandum of 
sale contained only the amount and the price, plaintiff 
was entitled to demand cash on delivery and payment 
of other bills.—Bauer v. Blaha, 88 N. Y. Supp. 933. 


157. SALES—Remedies of Selier.—Where one who had 
agreed to purchase a stock of goods from another and 
takes a lease of a store failed to perform, the remedies 
open to the seller determined.—Henry H. Schott Co. v. 
Stone, Fisher & Lane, Wash ,77 Pac. Rep. 192. 


158. SALES—Satisfaction of Past-Due Indebtedness.— 
One who took goods in payment of a past-due indebted- 
ness was not entitled to protection as a bona fide pur- 
chaser, as against any infirmity of title in his transfer- 
ror.—Kops Bros. Co. v. Stephen B. Smith & Co., Mich., 
100 N. W. Rep. 169. 

159. SALES—Use of Article After Notice of Rejection. 
—Use of storage battery by purchasers, after notice of 
rejection to sellers, held fatal to the right of purchasers 
to rely on their rejection.—Graham vy. Hatch Storage 
Battery Co., Mass.,71 N. E. Rep. 582. 

160. SALES — Warranty of Title.— Where the seller ofa 
horse with warranty of title is notified by his purchaser 
of an action against him and refuses to have anything to 
do with it, the refusal excuses a formal demand.— 
Schnurmacher v. Kennedy, 88 N. Y. Supp. 943. 

161. SEQUESTRATION—Value of Articles Replevied.—In 
an action to recover certain articles of personalty, or 
their value, in which there was no evidence of their 
value, and the jury did not find it, it was error to state 
the value of each of the articles in the judgment.—Lew- 
ter v. Lindley, Tex., 81S. W. Rep. 776. 


162. SHERIFFS AND CONSTABLES — Return of Service.— 
A return of service, signed bya sheriff, when actuaily 
made by his deputy, is irregular, but not invalid.—Or- 
chard v. Peake, Kan.,77 Pac. Rep. 281. 

163. SPECIFIC PERFORMANCE — Agreement to Convey 
Land in Consideration of Support.—An executory agree- 
ment to convey land in consideration of support for life 
cannot be specifically enforced. — Prusiecke v. Ram- 
zinski, Tex., 81S. W. Rep. 771. 

164. SPECIFIC PERFORMANCE—Oral Agreement.—Pay- 
ment of the purchase money under an oral agreement 
for the sale ofland is not such part performance as 
takes the contract out of the statute of frauds.—Cooper 
v. Colson, N. J., 58 Atl. Rep. 337. 

165. SPECIFIC PERFORMANCE — Oral Contract to Adopt 
Child.—Oral contracts for the adoption of a child, or for 
making a child an heir, held enforceable.—Grantham v. 
Gossett, Mo., 81S. W. Rep. 895. 

166. TAXATION—Adding Property to Taxpayer’s State- 
ment.—An assessor has power to add property to the 
verified list furnished in the statement of a taxpayer, 
though he has not been subpenzed or examined. — 
Rosasco vy. County of Tuolumne, Cal., 77 Pac. Rep. 148. 

167. TAXATION — Board of Equalization. — The county 
board of equalization is a constitutional board, exercis- 
ing powers and duties distinct from those exercised by 
the county commissioners.—Feltham v. Board of County 
Comrs., Idaho, 77 Pac. Rep. 832. 

168. TAXATION—Contesting Illegal Tax. — Payment of 
an illegal tax for one year does not bar the right to con- 
test that for another year.—Carpenter v. Town of Cen- 
tral Covington, Ky.,81 8. W. Rep. 919. 

169. TAXATION—Failure to Verify Assessment.—Under 
Rev. St. 1899, authorizing injunction to restrain the 11- 
legal collection of taxes the collection of taxes cannot 
be enjoined merely for failure of the assessor to attach 
the oath required by statute to the assessment.—Horton 


v. Driskell, Wyo., 77 Pac. Rep. 354. 
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170. TAXATION — Foreclosure of Delinquency Tax Cer- 
tificate.—A holder of adelinquency tax certificate on 
land assessed against an unknown owner held not re- 
quired to determine who the owner is and make hima 
party to the foreclosure suit. — Williams v. Pittock, 
Wash., 77 Pac. Rep, 385. 

171. TAXATION—Form of Assessment. — Assessment of 
property used by a person in business carried on under 
a name indicating a firm held nota raising ofthe own- 
er’s individual assessment.—Carney v. People, Ill., 71 
N. E. Rep. 365. 

172. TAXATION—Tax Sales.—A landowner’s bona fide 
attempt to pay taxes on land, which he is prevented from 
doing by the fault of the proper collecting officer, held 
equivalent to payment.—Hoffman vy. Auditor General, 
Mich., 100 N. W. Rep. 180. 


173. TORTS—Wrongful Ejectment from Place of Amuse - 
ment.—A person operating a place of public resort is 
liable for a mistake in exercising its right to exclude 
therefrom persons belonging to a disreputable class.— 
Davis v. Tacoma Ry. & Power Co., Wash., 77 Pac. Rep. 
209, 

174. TRADE MARKS AND TRADE NAMES —Assignment.— 
The name or trade mark of a firm is not property which 
can be assigned in gross.—Crossman vy. Griggs, Mass., 
71 N. E. Rep. 560. 

175. TRADE MARKS AND TRADE NAMES — Equitable 
Jurisdiction.—A corporation doing business as ‘“‘Land- 
lord’s Protective Bureau” held entitled to restrain de- 
fendants from conducting a similar business under the 
name ‘Landlords’ Protective Dopartment.’’—Koebel v. 
Chicago Landlord’s Protective Bureau, Ill.,71N. E. Rep. 
262. 

176. TRESPASS—Deed Conveying Right of Way.—A 
conveyance of a right of way to a railroad company 
held to authorize the company to enter on other lands 
belonging to the grantor to repair tracks.—Hames vy. 
State, Tex., 81S. W. Rep. 708. 

177. TRESPASS—Fires Set by Locomotive.—In action 
to recover possession of land or damages for an injury 
thereto, plaintiff must show title, and a deed to him 
from a person not appearing to have had title or pos- 
session is insuflicient.—Rollins v. Atlantic City R. Co., 
N. J., 58 Atl. Rep. 344. 

178. TRIAL—Condemnation Preceedings.—The jury in 
condemnation proceedings should not, in ‘arriving at 
their verdict, average the testimony of witnesses on the 
question of land damages and values.—lIllinois, I. & M. 
Ry. Co. v. Freeman, IIl.,71 N. EB. Rep. 444. 

179. TRIAL—Exception to Remarks of Counsel..—-Where 
counsel indulges in improper argument, it is sufficient 
diligence that the objection is made to the judge, and 
exception taken to the ruling, without interrupting the 
argument.—Texas Cent. R. Co. v. Pledger, Tex., 818. W. 
Rep. 755. 

180. TRIAL—Excluding Witnesses.—On an exclusion 
of witnesses, in an action againstacity under B. & C. 
Comp. § 843, it was not error to refuse to allow the city 
recorder to remain in the court.—Trotter v. Town of 
Stayton, Oreg., 77 Pac. Rep. 395. 

181. TRUsSTS—Beneficiary as Trustee.—That a succeed- 
ingitrustee appointed undera will was one of the bene- 
ficiaries held not to affect a power of sale given tothe 
trustees.—S weet v. Schliemann, 88 N. Y. Supp. 916. 

182. TRusts—Confidential Relations.—Where two par- 
ties occupy a confidential relation, and a sale is made 
the buyer must show affirmatively that the transaction 
was conducted in good faith.—Stewart v. Harris, Kan., 
77 Pac. Rep. 277. 

183. Tkusts—Reservation of Assets.—A petition against 
executors for reservation of assets to paya claim on a 
bond securing the payment of a trust fund by their 
testator to his successor as trustee held seasonably 
filed.—Herbert v. Squire, Mass., 71 N. E. Rep. 534. 

184. TRUSTS—Sale of Property.—Where an option con- 
tract for the sale of trust property should not have 





been authorized in view of the facts, the sale procured 
through the option contract ought not to be ratified.— 
Calloway v. Hubner, Md., 58 Atl. Rep, 362. 


185. UsuRY—Necessity of Pleading.—The defense of 
usury, to be available, must be pleaded.—Rogers v. 
O’Barr & Dinwiddie, Tex.,81S. W. Rep. 750. 

186. VENDOR AND PURCHASER—Rescission for Fraud.— 
In an action to rescind asale for fraud, an allegation 
that plaintiff relied on the representations made con- 
stituted a sufficient averment that he believed them to 
be true.—Spencer v. Hersam, Mont., 77 Pac. Rep. 418. 


187. VENDOR AND PURCHASER—Specific Performance. 
—A purchaser of real property, with knowledge of a 


prior contract to convey the same, makes it subject to_ 


the equitable right of the original contractor to the 
completion of his bargain.—Frank v. Stratford-Hand- 
cock, Wyo., 77 Pac. Rep. 134. 

188. WATER AND WATER COURSES—Appropriation.— 
Where a person rents land and uses a portion of the 
water on it, and it does not appear what portion was 
used, it cannot be inferred that he intended to make it, 
or any portion of it, appurtenant to the land.—Hayes Vv. 
Buzard, Mont., 77 Pac. Rep. 428. 

189. WATER AND WATER CoOURSES—Diversion, When 
Action Accrues for Damages.—A lot owner’s right of 
action for damages sustained by reason of another 
changing a water course held to accrue when the dam- 
age occurred.—Gramann V, Eicholtz, Tex., 818. W. Rep. 
756. 

190. WILLS—Accounting by Trustee.—Decree requir- 
ing son of testator and trustee under testator’s will to 
pay intocourtthe trust fund held proper, though the 
will required the trustee to pay the legatee annually a 
stipulated sum from the interest or dividends on the 
funds.—Cropsey v. Johnston, Mich., 100N. W. Rep. 182. 


191. WiLLS—Charitable Bequests.—A bequest to an ed- 
ucational institution, not within Burn’s Ann. St. 1901,§ 
3382, forbidding alienation, is invalid, where it is a part 
of a general scheme of a testatrix creating a trust for 30 
years.—Phillips v. Heldt, Ind., 71 N. E. Rep. 520. 


192. WILLS—Furnishing Omitted Words.—In the con- 
struction of a will, missing words ean be supplied only 
when the words used by the testator show by necessary 
implication what they are.—Boston Safe Deposit & 
Trust Co. v. Buffum, Mass., 71 N. E. Rep. 549. 


193. WILLS—Residuary Bequest.—Where property was 
bequeathed in trust, remainder to the beneficiaries’ de- 
scendants, the share of a beneficiary dying without de- 
scendants became a part of the residuary estate.—Dozier 
v. Dozier, Mo., 81S. W. Rep. 890. 


194. WITNESSES—Action to Recover Contribution on 
Notes.—In anaction to recover contributions on notes 
executed to raise money for the benefit of a corporation, 
certain cross-examination of the secretary and book- 
keeper of such corporation held proper.—Thompson vy. 
Purdy, Oreg.,77 Pac. Rep. 113. 

195. WITNESSES—Account Books.—A book of a mer- 
cantile firm, showing entries of the sale of goods, held 
admissible in evidence.—Rogers v.v’Barr & Dinwiddie 
Tex., 81S. W. Rep. 750. . 

196. WITNESSES—Cross-Examination by Judge.—The 
trial judge has the right to cross-examine a party’s wit- 
nesses.—Fitzjohn v. St. Louis Transit Co., Mo.,818. W. 
Rep. 907. 

197. WITNESSES — Redirect Examination.—The redi- 
rect examination ofa witness concerning an aftidavit 
referred to in his cross-examination held proper, as 
showing that it was consistent with his truthfulness, to 
avoid the effect of matters brought out on cross-exami- 
nation.—Strebin v. Lavengood, Ind., 71 N. E. Rep. 494. 


198. WITNESSES—Subpena Duces Tecum.—A subpena 
duces tecum does not give any right to the inspection of 
books by counsel, but only requires the witness to pro- 
ducethem, so as to be able to answer questions at the 
trial.—Franklin v. Judson, 88 N. Y, Supp. 904. 
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